
The Future for Large 
Mammals in the U.S.  

  
The Legal Landscape  



Federal Law 
Federal Legal Landscape 
Endangered Species Act 
 Intended to protect species and their habitats  
Principally intended to protect species by two mechanisms:     

(1) prevent the species from further risk of extinction, and         
(2) restoration to a point where further protection not needed 
Some subspecies of cougars, bears and wolves are listed 
Lacey Act – to prevent U.S. citizens from profiting off of 

poaching and other illegal activities involving wildlife  
ADCA and other federal law allows killing and trapping of 

cougars to protect against damage to agricultural resources 
and in some instances other wildlife species 
NEPA should apply to many, if not most, federal actions that 

might cause harm to cougars 



Transition to State Control 
General Trend:  
Management and conservation planning is increasingly 
being left to states 
ESA de-listings of predators 
 Federal govt giving more control to states to manage wildlife 

populations on federal lands 

Raises concerns over coordinated conservation efforts 
across species’ ranges,                                                           
especially large mammals                                              
that roam across many states 

 

Endangered Wolf Center 



Cougars 
Cougars were eliminated from the entire eastern half of 
North America, except for a small population in Florida, 
just before the turn of the 20th Century 
Taxonomic Status as recognized                                    
by legal authorities: 
USFWS recognizes (but questions)                                        

15 subspecies of cougars in                                                          
North America 

The persistence of cougars in the                                                         
face of overhunting and state                                               
bounty programs is largely due to                                                 
their resilience in and occupation                                                
of remote and rugged landscapes 
 Canadian Wildlife Federation 



Cougars 
Current Federal Status: 
ESA – Most cougars throughout North America are not 

protected under the ESA.  
No cougars in the western United States are protected by 

the ESA. 
The Eastern cougar subspecies (Felis concolor couguar) is 

currently listed as endangered, but the USFWS proposed to 
remove it a few months ago on grounds that it is extirpated.  
Somewhat controversial bc of dispersals. 
Only Florida panthers and the Cota Rican puma are 

protected under the ESA (both endangered). 
There is a special rule protecting all cougars found in FL 

based on similarity of appearance to the Florida panther.   
 



Cougars 
Current State Status: 
Florida panthers 
FWC announced that it would no longer support the ESA 

recovery criteria for the species (including ecological 
corridors to expand range), although the agency quickly 
revised its position after significant public outcry 

Western cougars 
Many western states have cougar management plans – 

while some have been updated within the last few years, 
some are more than a decade old 
Lack of cougar population data is a significant impediment 

to assuring appropriate management of the species 



Cougars 
Current State Status: 
Western cougars 
There is a recent trend in most western states to liberalize 

hunting laws 
Several states have recently increased hunting quotas 

(e.g. NM, OR and WA), often citing a need to decrease 
conflicts with humans and specifically damage to 
agricultural resources 
Also efforts to allow additional means of take, including 

hounding, which is already allowed in some states (e.g. ID 
and NM). 
Efforts to completely eliminate voter-approved bans on 

hounding in OR and WA have failed, but restrictions have 
been weakened by legislative and regulatory amendments 



Cougars 
Current State Status: 
California Prop 117 (F&G Code 4800-4810) 
Comprehensive law prohibiting hunting of cougars, 

providing funding for habitat protection, and promoting 
research and monitoring programs 
 In 1996, hunting groups attempted to override Prop 117’s 

ban on cougar hunting through another ballot measure that 
failed 
Amended 4 times: most recently in 2013 to require 

nonlethal measures to be used to resolve public safety 
situations when a lion is not causing a threat of immediate 
harm or death to humans 
 



Cougars 
California’s mountain lion law is currently being 
challenged in court by hunting groups 
Why 25 years later? 
Lawsuit alleges that Prop 117 is                           
unconstitutional (Commerce Clause,                                
Equal Protection Clause) arguing that                                       
a state should not be able to prevent                                       
its citizens from importing cougar                                    
trophies from other states 
Court has already dismissed the case                                     
once, but gave plaintiffs opportunity to                                      
file an amended complaint 

San Jose Mercury News 



Cougars 
  Moving forward . . . Significant penalties for poaching, 
fund population analyses, provide habitat protections  
  Hunting quota increases in absence of reliable 
population data are ill-advised; focus on effective conflict 
reduction and public education  
“Landscape linkages” – Providing connectivity between 
fragmented portions of the                                       
species’ range                                                                                  
Example – NWF’s work with                                                                                             

the CA MCRA and CTA to                                                                 
create a “natural bridge”                                                                              
over the 10-lane Hwy 101                                                                
between the Santa Monica                                                        
Mountains and the Simi Hills  

California Mountains Conservation & Recreation Authority 



Bears 
Six of the world’s 8 bear species are endangered of 

extinction, including polar bears 
While bear populations in the U.S. appear mostly to be stable 

or increasing, conservation measures are still necessary 
given that bears have one of the lowest reproductive rates of 
all mammals.  
Among bears in the contiguous U.S.,                                                 

the grizzly bear’s conservation status                                                              
is the most tenuous. Based on cub                                                             
survival rates and sex ratios, a female                                                     
grizzly has to reach 9 years old to                                                     
replace herself. The life expectancy                                         
of a female grizzly in Yellowstone is                                                    
10 years. 
 
 
 

National Geographic 



Bears 
Current Federal Status: 
ESA –  
Black bears are not listed, but Louisiana black bear is listed 

as endangered; similarity of appearance listing in LA and 
parts of MS and TX 
 In May, USFWS proposed to delist the LA black bear 
Brown bears in the U.S. are not listed, but grizzly subspecies 

is listed as threatened; experimental population in ID & MT 
USFWS previously attempted to delist grizzlies in 2007, but a 

federal court ruling in 2009 overturned that decision over 
concern about availability of  whitebark pine as a food source 
USFWS is again proposing delisting, but certain populations 

are being considered for continued protection (Cabinet-Yaak, 
North Cascades).  



Bears 
Current Federal Status: 
ESA (continued) –  
Polar bears listed as threatened; principally due to 

projected loss of sea ice habitat due to climate change 
Litigation over polar bear listing involved over a dozen 

different lawsuits  
FWS issued a special rule exempting many GHG emitting 

activities from “take” prohibitions 
FWS recently issued a draft                                                        

recovery plan that focuses                                                                 
mostly on monitoring and                                                        
evaluation of climate change                                                         
indicators 

 Michael Poliza 



Bears 
Current State Status: 
More than half of states allow hunting of black bears, only 

Maine allows regulated trapping of bears 
 It is estimated that between 40,000 to 50,000 bears are 

legally hunted in the U.S. each year 
Some states have restrictions on methods to hunt bear (e.g. 

OR, Meas. 18 banned use of bait and hounds to hunt bear) 
Baiting of bears is particularly controversial, given bears’ 

propensity to become quickly habituated  
Some states prohibit the sale of certain bear parts (e.g. galls) 

that have high commercial value and the demand for which 
encourages poaching  
The states of ID, MT and WY all appear to be prepared to 

allow grizzly bear hunting if the species is delisted 
 



Bears 
Current State Status: 
Recent legal controversies— 
Maine – A 2014 ballot measure to prohibit the baiting and 

hounding of bears failed to pass 
 Litigation over the role of the ME DIFW in the ballot campaign is 

still ongoing, and efforts at reform of ME’s laws governing 
agency participation in election campaigns has been introduced 

Florida – The FL FWCC voted to reopen a trophy hunt for 
the Florida black bear despite the fact that this subspecies 
was only taken off the state’s threatened species list in 
2012 and continues to face serious threats, including 
habitat loss and related genetic isolation from other bear 
sub-populations 
 Litigation over the FWCC’s decision is pending in FL state court 

 
 



Bears 
Moving forward . . . Secure habitat protections necessary to 

connect isolated populations, address threats to food 
sources, incentivize conflict avoidance efforts 
Eliminate bear baiting and other activities that habituate 

bears or draw them closer                                                      
to human inhabitances 
Project and respond to impacts                                               

of climate change on habitat                                              
and food sources  
Work with private landowners to                                    

provide habitat corridors between                                        
bear populations –  private holdings comprise the majority of 
habitat needed to reconnect isolated grizzly populations in 
the Northern Rockies to more robust populations. 

Day’s Bear Bait 



Wolves 
Wolves were extirpated from most of the contiguous U.S. 
by the middle of the 20th century, with a small population 
in N.E. Minnesota and one on Isle Royale in Michigan. 
Recovery efforts under ESA: wolves were reintroduced 
in the Yellowstone and Bitterroot areas of WY and ID, 
and wolves in MN                                                              
naturally expanded 
Today, the population is                                                              
numbers about 5,000 
Wolves occupy less than                                                             
5% of their historic range,                                                                 
and only about 30% of                                                            
viable wolf habitat  
 

U.S. geological Survey 



Wolves 
Current Federal Status:                                                 

ESA— 
Gray wolves are listed as endangered throughout the lower 48 

states, except in Minnesota where they are listed as threatened, 
and in a large portion of the Northern Rocky Mountains region 
where they were delisted by Congress 
Mexican wolf subspecies in SW U.S. is listed as endangered 
Red wolf subspecies listed as endangered in NC, SC, FL 
The USFWS has repeatedly sought to delist wolves in the 

Northern Rockies and in the Western Great Lakes region,  but 
litigation has prevented these efforts 
The USFWS has also proposed to delist all gray wolves, except 

for the Mexican subspecies in the southwestern states, but the 
proposed rule remains pending after a negative peer review in 
Jan 2014 



Wolves 
Current Federal Status:                                            
ESA— 
Most recent rules to delist wolves in the remainder of the 

Northern Rockies (WY) and in the Great Lakes were 
invalidated by federal courts in late 2014.  Both rulings 
expressed concern over states’ willingness to assure 
sustainable wolf populations in the future.  Both on appeal. 
Unifying theme in the current and prior litigation = piecemeal 

approach to both conservation and delisting efforts 
USFWS has never issued a nationwide recovery plan for 

the entire listed entity 
Recovery goals outdated – Northern Rockies plan 30 years 

old; Great Lakes plan 25 years old (for Eastern Timber Wolf) 



Wolves 
Current Federal Status:                                            
ESA— 
Threatened Petition: In January, 23 conservation and animal 

protection organizations petitioned the USFWS to list gray 
wolves (not including the Mexican wolf subspecies) as 
threatened 
May avoid Congressional delisting; may avoid additional 

decisions by federal courts as to ESA status of wolves  
Continue federal oversight of wolf recovery efforts 
Allow some state management, including livestock 

depredation management actions not permitted when 
wolves are listed as endangered 

Petition rejected by USFWS in June 2015 



Wolves 
Current State Status:                                                 
Most states with gray wolf populations have public hunting and 

lethal depredation control programs in place. 
Gray wolves are currently listed as endangered under state 

law in California, Oregon and Washington.  Oregon is currently 
considering delisting wolves at the state level. 
Some states allow controversial methods of “take” including 

hounding, baiting, archery, and trapping with steel-jawed traps 
Hounding (WI, WY) is particularly controversial because 

wolves do not tree themselves and confrontations can ensue. 
Congress may soon consider returning gray wolves to state 

management in the Great Lakes region and WY. 



Wolves 
Current State Status:                                                 
Recent Controversies— 
Michigan wolf hunt rejected by voter referendum; result 

overturned by legislature 
 Two separate attempts by the MI legislature to authorize wolf 

hunting were rejected by voters by wide margins. A third law was 
passed authorizing the wolf hunt with an appropriation for Asian 
carp removal to make it “referendum proof”. 
Constitutionality of third law questioned in ongoing litigation 
New Mexico attempts to prevent Mexican wolf recovery 
 In June, the NM GFD denied state import permits to the USFWS 

for the purpose of reintroducing Mexican wolves into Gila National 
Forest from pre-release facilities in central NM.  
 Two weeks ago, the NM Game Commission upheld that decision.  

USFWS may conduct the releases without NM’s permission. 



Wolves 
Moving forward . . . Eliminate barriers to dispersal, fund 
research into and implementation of non-lethal conflict 
avoidance measures with livestock operators 
Conflict avoidance and promoting social tolerance 
Example: Last month in WA,                                                               

wolf advocates and a sheep                                                     
rancher reached a tentative                                                    
agreement – wolf advocates                                                            
would support the rancher’s                                                   
return to grazing on public land                                                            
in wolf country, and the rancher                                              
would work with wolf advocates                                                     
to find ways to protect his flock                                                  
with non-lethal measures.   
 

Center for Biological Diversity 



All Large Predators 
Given the unique nature of large predators, regulatory 
policy regarding management of these species must not 
simply focus on population goals as is too often the case: 
Must independently consider/address mating, progeny 

rearing, feeding, sheltering, ranging, and social behaviors 
and needs 
Habitat availability and landscape linkages 
Food source availability, including alternative food sources if 

current sources  
Genetic diversity, fostering natural dispersals and 

considering assisted relocations/reintroductions 
Public education on value of the species, and work to 

proactively avoid conflicts and increase social tolerance 
Easier said than done  

 
 
 



Wildlife Damage Control 
Each year, millions of wild animals are shot, snared, 
trapped, poisoned, etc. by USDA’s Wildlife Services 
USDA-WS is guided only by a miniscule amount of 
statutory language: 
 “[USDA] may conduct a program of wildlife services with respect to 

injurious animal species and take any action [USDA] considers 
necessary in conducting the program. [USDA] shall administer the 
program in a manner consistent with all of the wildlife services 
authorities in effect on the day before October 28, 2000. 

The agency issues no formal regulations, just guidance 
directives 
Non-lethal methods are supposed to be prioritized 
Litigation over USDA-WS actions has been largely 
unsuccessful 
 



Wildlife Damage Control 
The need for greater transparency and accountability for 
USDA-WS has been well-documented 
Members of Congress (Calls for investigation into WS 

operations by Reps. DeFazio (D-OR) and Campbell (R-CA)) 
News Media (e.g. Sacramento Bee’s 2012 series) 
Scientific organizations (e.g. ASM’s 2012 letter to USDA) 
Bills Introduced (e.g. Transparency for Lethal Control Act of 

2012 – Rep. Susan Davis (D-CA)) 
 In 2012, USDA-OIG agreed to conduct an audit of WS 
Audit report issued last month: 
 “. . . no systemic problems with the process or manner with 

which WS conducted its predator control program.” 
 



Wildlife Damage Control 
State and local laws 
 2000 amendment to the ADCA require that USDA-WS 

administer the program “in a manner consistent with all of the 
wildlife services authorities” in effect in October 27, 2000. 
Directive 2.201 (July 1998): “All employees . . . are responsible 

for conducting official duties in compliance with Federal, State, 
and local laws and regulations.”  Variances are only allowed 
with written permission of the state/locality. 
USDA-WS repeats this language in the 2004 version of 

directive 2.201, but amends the language in 2009. 
But federal and state courts have now said that the 2000 

amendment to the ADCA “codifies Wildlife Service’s authorities’ 
mandatory compliance with state law.” 
USDA Secretary confirms this position in a 2013 letter to a 

member of Congress. 



Wildlife Damage Control 
Proposals for reform: 
Transfer Wildlife Services to the Department of Interior  
Update the program’s environmental impact statement  
Adopt a conservation mandate 
End the use of certain inhumane management techniques, 

and formally integrate animal welfare into decision making 
on management techniques to be used 
Prioritize non-lethal management techniques, and remove 

the financial incentive to kill  
Overhaul the program’s decision-making process  
Require more detailed and timely reporting, and promote 

transparency 
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