
AFTER VAIDS: THE FIRS’ RECENT ORDER TO FREEZE BANK ACCOUNTS

The Voluntary Assets and Income Declaration Scheme (“VAIDS”) came to an end in June 2018.  It was a tax 
amnesty initiative of the Federal Ministry of Finance and the Federal Inland Revenue Service (“FIRS”) to 
encourage tax payers to remit unpaid taxes by waiving penalties for previous non-compliance. Following 
VAIDS, the FIRS has begun aggressive measures to enforce tax payer compliance. 

Letters and demand notices have been issued to numerous firms and companies alleging non-remittance of 
taxes and containing assessments made by the FIRS to the best of its judgment. PwC Nigeria in its newsletter 
published on 7th August 2018 notified the general public of the FIRS’ recent correspondence to Nigerian 
banks appointing them as collection agents of taxpayers considered to be in default of tax payments and 
directing them to freeze the accounts of these taxpayers to prevent them from drawing funds from the 
accounts. This move has been applauded by some and criticized by others. 

This newsletter addresses a number of questions which have arisen as a result of this measure as follows:

i. On what legal basis are the freezing orders being sought? 
Section 44(1) of the Constitution of the Federal Republic of Nigeria 1999 as amended provides against the 
compulsory acquisition or possession of a person’s movable or immovable property without prompt 
payment of compensation and a right of access to courts. However, by virtue of subsection (2a), a law which 
provides for the compulsory acquisition or possession of moveable or immoveable property for the imposi-
tion or enforcement of any tax, rate or duty would not be affected by the above. This power given to the FIRS 
has been exercised in the FIRS’ distrain of properties belonging to defaulting tax payers2 and presently the 
implementation of freezing orders on the monies in the bank accounts of defaulting tax payers. 

ii. Is a tax assessment raised by the FIRS final and conclusive?
It is the responsibility of the tax payer to compute his tax liabilities, pay these taxes, and file audited accounts 
and tax returns with evidence of payment of the tax on or before the due date1. 

1 Section 33 Federal Inland Service (Establishment) Act (“FIRSEA”), Section 86 Companies Income Tax Act (“CITA”)
  2 Section 3(2) Tax Administration (Self Assessment) Regulations 2011
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The FIRS will carry out necessary checks on all tax returns submitted by the taxpayer to ensure that all 
required information have been appropriately entered into the tax return forms3 . The FIRS can only make 
an assessment to the best of its judgment in any of the following circumstances4 :
a. Where the time allowed for the tax payer to deliver its audited accounts and returns has expired; or
b. Where there is an understatement of tax in the returns submitted by the tax payer; or
c.  Where no audited accounts or returns have been delivered at all by the tax payer.

This assessment by the FIRS to the best of its judgment is also known as an “Administrative Assessment” 
and the procedural requirements for such an assessment are as follows5 :
i. Tax officers shall obtain relevant records and documents from the tax payer’s offices or premises or 
through such other means as are appropriate to determine the total assessable profit or chargeable incomes 
and other relevant information;
ii. Computation by tax officers of tax liabilities based on records and accounts obtained from taxpayers’ 
sources during the course of visit to tax payers offices or premises or any other information obtained in 
relation to the company, person or industry in which the taxpayers operate; and
iii.  The preparation and issuance of a notice of assessment on taxpayers by the relevant tax authority.

Where aggrieved by such an assessment, the taxpayer can raise an objection to the FIRS6  or appeal against 
such an assessment to the Tax Appeal Tribunal7 .

Where an assessment is made by the FIRS to the best of its judgment, the assessment will become final and 
conclusive only8:
a. When there is no valid objection to or appeal against the assessment within thirty (30) days of service 
of the notice of assessment on the tax payer; or
b. Where there has been a determination of objections raised by the tax payer and such assessment has 
either been agreed to or revised; or
c. Where an assessment has been made, agreed to or revised upon an appeal by the tax payer to the Tax 
Appeal Tribunal.

Where the taxes due under a final and conclusive assessment are not paid within the periods specified in the 
law, the law permits the FIRS to enforce payments of the taxes due and impose penalties for non-payment9 
.

iii. Are taxes due under an assessment by the FIRS payable while an objection or an appeal is pend-
ing?
Taxes due under an assessment by the FIRS to the best of its judgment become payable only when the assess-
ment is final and conclusive. Such assessment is not effective in the interim and remains in abeyance while 
a valid objection or an appeal is subsisting. However, under the Companies Income Tax Act, the taxpayer is 
required to pay provisional tax of an amount equal to the tax paid by such company in the immediately 
preceding year of assessment in one lump sum or the tax not in dispute, whichever is higher10 . Also, it is 
important to note that when the Tax Appeal Tribunal (“the Tribunal”) has determined an appeal against an 
assessment by the FIRS and a tax payer dissatisfied with the decision of the Tribunal institutes a further 
appeal to the Federal High Court, the tax is to be paid in accordance with the decision of the Tribunal within 
one month of notification of the tax payable, notwithstanding that an appeal is pending11.
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   3 Section 3(3) Tax Administration (Self Assessment) Regulations 2011
  4 Section 65 CITA, Section 22 Tax Administration (Self Assessment) Regulations 2011, Section 18 Value Added Tax Act (“VATA”), Section 35 Petroleum 
     Profits Tax Act (“PPTA”)
  5 Section 23 Tax Administration (Self Assessment) Regulations 2011
  6 Section 69 CITA
  7 Par. 13(1) Fifth Schedule to the FIRSEA
  8 Section 76 CITA, Par. 11 of the Second Schedule to the VATA, Section 43 PPTA
  9 Section 7(c) & 34 FIRSEA
  10 Section 77(3) CITA, 
  11 Par. 16(3), Fifth Schedule to the FIRSEA
  12 Section 31(5) FIRSEA, Section 49(3) CITA

Copyright © 2018 Strachan Partners, All rights reserved.

one month of notification of the tax payable, notwithstanding that an appeal is pending



iv. Does the FIRS have the power to appoint banks as collecting agents?
Section 31 of the Federal Inland Revenue Service (Establishment) Act (“FIRSEA”) gives the FIRS power to 
appoint any person by a notice in writing to be the agent of a taxable person. The section goes further to 
provide that such agent may be required to pay any tax payable by the taxable person from any money 
which may be held by the agent. This provision is replicated in Section 49 of the Companies Income Tax Act 
(“CITA”) and Section 41 of the Value Added Tax Act (“VATA”). These agents are bound by their appointment 
and in the event of default of payment, such taxes will be recoverable from the agent. However, an agent can 
object to and appeal against such appointment12.

v. Does the FIRS have the power to order the banks to freeze all amounts contained in tax payers’ 
accounts?
The law13 regarding the appointment and indemnification of agents appointed by the FIRS against any 
person for payments made on behalf of a tax payer provides that an agent appointed by the FIRS is to retain 
out of any money in or coming to his hands or within his de facto control on behalf of such taxpayer so much 
thereof as shall be sufficient to pay such tax. The scope of the agent’s authority to freeze is therefore limited 
to the amounts owed by the tax payer under the FIRS’ assessment.  Therefore, where the FIRS’ order affects 
sums in the custody of the agent (the banks) exceeding the amount of taxes due, a cause of action may validly 
arise against FIRS, which is a body that can sue or be sued in its corporate name14, and the agent.   

CONCLUSION:
The recent attentiveness of FIRS to tax revenue generation is commendable. Taxes are an important source 
of public revenue which have been underutilized by the Nigerian Govern-
ment as a result of the country’s over reliance on oil proceeds.  The period 
of grace granted under the VAIDS Scheme was utilized by a few and 
neglected by many. 
It has been argued that the banks would be held liable for damages for 
implementing such an order as was held in Fidelity Bank Plc v. Bayuja 
Ventures Limited and Anor15 . It is important to note that the implementa-
tion of a freezing order by a bank following its appointment by the FIRS 
can be distinguished from the unilateral freezing action of a bank for 
issues of fraud arising from a banker-customer relationship which was 
the case in the above mentioned suit. 
However, liability for damages may arise where due process is not 
followed and where the banks exceed their authority to act.
It is imperative to note that following the exercise of the power to distrain, 
a sale of immovable property must be authorized by an order of court. It 
is therefore suggested that a court order should be required prior to the 
implementation of a freezing order which is similar to a garnishee order 
nisi by a court of law, regardless of the absence of an express provision to 
that effect. It is of utmost importance that due process is followed and tax payers should be allowed to exer-
cise their rights to object to and appeal against assessments issued by the FIRS before the implementation of 
a freezing order.

AFTER VAIDS:  THE FIRS’ RECENT ORDER TO FREEZE BANK ACCOUNTS

12 Section 31(5) FIRSEA, Section 49(3) CITA  
13 See Section 31 FIRSEA, Section 49 & 50 CITA, Section 41 VATA and Section 29 PPTA 
14 Section 1(2b) FIRSEA
15 (2011) LPELR-8873(CA)
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