
 

Land in Kenya has been a crucial issue ever since the 

pre-colonial, colonial and post-colonial as well as the 

present. The allocation of land after independence was 

largely shaped by political power and this led to some 

communities being allocated more land than others. 

The promulgation of the Constitution in 2010 was 

expected to offer a clean slate that would help solve 

majority of the challenges such as fraudulent 

acquisition of land. Chapter five of the Constitution is 

dedicated to land and environment. Pursuant to the 

above provisions, parliament enacted three major 

legislative statutes on land in 2012. These acts assented 

to on 27th April, 2012 and commenced on 2nd May the 

same year. However, the challenges in the sector are far 

from over with internal tussles between the NLC and 

Ministry of Lands & Physical Planning. One of the 

primary roles of the Commission is to advise the 

national government on a comprehensive programme 

for the registration of title in land throughout Kenya this 

is pursuant to article 67 of the Constitution.  

The Ministry on the other hand is responsible for 

issuance of the title deeds. This is evident in the 

Supreme Court advisory opinion sought by the NLC the 

court sought to draw a line between the roles of the 

Ministry and those of the Commission. The Commission 

was given a more passive role of researching and 

making recommendations to the Ministry. It is opined 

that the Commission has been given more of an 

oversight role with no clearly defined enforcement 

mechanisms. The Constitution has safeguarded the 

rights on land in several articles more so on ensuring 

registration of the said rights such as under article 27 

on equality and freedom from discrimination, article 40 

on protection of right to property, and article 60 on  

principles of land policy. The Land Registration Act 

begins at the preamble that the main objective of the 

statute is to revise, consolidate and rationalize 

registration of title to land; organizing and 

administering disposition affecting land and giving 

effect to the principles of the devolved government in 

Kenya.  

In its objective the Act under section 6 provides that the 

Commission in consultation with the National and 

County governments may by order in the Gazette 

constitute an area(s) of land to be a land registration 

unit and may at any time vary the limits of any such 

units. The Act further provides under section 7 that 

there will be maintained, in each registration unit, a land 

registry in which there is to be kept— a land register, in 

the form to be determined by the Commission; the 

cadastral map; parcel files containing the instruments 

and documents that support subsisting entries in the 

land register. any plans which are to, after a date 

appointed by the Commission, be geo-referenced; the 

presentation book, in which is to be kept a record of all 

applications numbered consecutively in the order in 

which they are presented to the registry; an index, in 

alphabetical order, of the names of the proprietors; and 

a register and a file of powers of attorney.  

The Registrar is, upon payment of the prescribed fee, 

make information in the land registry accessible to any 

person. In establishing the land registry, the Public 

Service Commission and Cabinet Secretary, is to be 

guided by the principles of devolution set out in Articles 

174 and 175 of the Constitution. The Act also 

safeguards the registration process of Community Land 

that subject to the legislation on community land made 

pursuant to Article 63 of the Constitution, there will be 



 

maintained in each registration unit, a community land 

register in which several things will be maintained 

(section 8). Section 43 provides that every instrument 

effecting a disposition of land under this Act is to be in 

the form prescribed in relation to that disposition under 

the LRA or any other written law. No instrument 

effecting any disposition of private land under the LRA 

is to operate to sell or assign land or create, transfer or 

otherwise affect any land, lease or charge until it has 

been registered in accordance with the laws relating to 

the registration of instruments affecting the land in 

respect of which the disposition has been made. 

The Act section 108 provides that until the Cabinet 

Secretary makes the regulations contemplated under 

section 110, any rules, or other administrative acts 

made, given, issued or undertaken before the 

commencement of this Act under any of the Acts of 

Parliament repealed by this Act or any other law, is to 

continue in force and is to be construed with the 

alterations, adaptations, qualifications and exceptions 

necessary to bring them into conformity with the LRA. 

The Cabinet Secretary under section 109 is to make 

regulations prescribing anything which may be 

prescribed under the LRA generally and for the better 

carrying into effect the purposes and provisions of the 

LRA and without prejudice to the generality of the 

foregoing, such regulations may prescribe— the forms 

to be used in connection with this Act; the manner and 

form of the registries of land, the procedures to be 

followed by the registries and hours they are to be open 

for business; procedures for the transfer of land from 

one category to another; particulars and format to be 

contained in a register or other document required to 

be kept under this Act; and any other matter for the 

better carrying into effect of the provisions of this Act. 

In making the regulations, rules or prescribing any 

matters required under the LRA, the Cabinet Secretary 

is to take into account the advice of the Commission as 

required under the Constitution and such regulations or 

rules is to be tabled before Parliament for approval. In 

a recent decision in Anthony Otiende Otiende v Public 

Service Commission & 2 others, the fundamental role 

of the commission in relation to land matters was 

upheld. The primary issue raised in the Petition related 

to validity of registration documents and other 

impugned forms such as Leases and Title Deeds issued 

by the ministry.  In this matter, the Court declared the 

forms which had been issued by the Ministry null and 

void on grounds that the Ministry had not consulted the 

commission contrary to statutory provisions as well as 

lack of public and parliamentary participation.  

However, the declaration has been suspended for 12 

months within which the Cabinet Secretary is to consult 

the commission, engage the public and seek 

parliamentary approval of the impugned forms.  

The rationale behind this suspension flows from the fact 

that the process had already been undertaken and the 

registration was ongoing. Cancellation of the entire 

process would therefore not be in the best interests of 

the public. In addition, the court ruled that the 

declaration, if effected would not act retrospectively 

thus registration documents already issued would not 

lose their validity. On the other hand it ought to be 

noted that the LRA provides under section 107 that 

unless the contrary is specifically provided for in this 

Act, any right, interest, title, power, or obligation 

acquired, accrued, established, coming into force or 

exercisable before the commencement of the LRA is to 

continue to be governed by the law applicable to it 

immediately prior to the commencement of the LRA. 

Unless the contrary is specifically provided for in this Act 

or the circumstances are such that the contrary must be 

presumed to be the case, where any step has been 

taken to create, acquire, assign, transfer, or otherwise 

execute a disposition, any such transaction is to be 

continued in accordance with the law applicable to it 

immediately prior to the commencement of the LRA. 

From all this it can be posed that one of the main many 

challenge of the new laws is the issue of the forms but 

as it can be seen clearly, section 107 read together with 

108 of LRA provides that the instruments previously 

used for dispositions of interests in land is to continue 

to be used and the laws applicable continue to be 

applied until the cabinet secretary makes the 

regulations contemplated under section 110 of the LRA. 

On the other hand section 109 read together with the 

schedule repeals all the laws referred to under section 

107 as previously applicable. This points out the lack of 

clarity in the transitional provisions of the new laws thus 

creating uncertainties that have not been cured by the 

practice instructions. It is important to note that there 

is neither any provisions suspending the repeal of any 
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specific provision of the laws repealed or schedules or 

regulations made under the former laws. These gap and 

the case herein may cause substantial delays in land 

transactions. The practice instruction also highlight the 

provisions of section 108 as regards the form of 

documents to be used before the cabinet secretary 

makes the regulations under section 110 LRA. 

This section has permitted practioners to make relevant 

alterations, adaptation, qualifications and exceptions to 

bring their documents in conformity with the new land 

laws. However the altering, adapting and qualifying of 

documents to bring them into conformity with the new 

laws is likely to cause inconsistencies in the practical 

application of the law. The practice instruction 

illustrated the format the documents is to take during 

the transitional period; this raises the question as to 

whether the format in the instruction to be made 

available to all practioners. However best remedy would 

be for the Cabinet Secretary concerned to come up with  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

the contemplated regulations, notices, forms and 

notifications. It ought to be noted that a taskforce has 

already been appointed by the Cabinet Secretary to aid 

in enforcement of the orders of the court. The 

regulations are to operationalize the Land Act 2012 and 

the Community Land Act 2016.  

The task force is to work for a period of two months, 

formulate regulatory structures expected to eliminate 

fraud in the land sector by protecting land owners from 

losing their parcels to land cartels upon the expiration 

of land leases. The task force has been mandated to 

come up with relevant regulations that recognize 

citizen participation, Community Land Registration and 

the role played by the National Land Commission (NLC). 

It will prepare draft regulations which cover the 

mandated areas which will thereafter be presented to 

parliament for approval. Failure to comply with the time 

limit given may render registration documents so 

issued illegal. 
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