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1. The ‘contractual foundation’ 

 

As long ago as 1967, Otto Kahn-Freund was able to write: 

The labour law of Great Britain ... is based on the contractual 
foundation of the obligation to work and of the obligation to pay 
wages.1 

At the time, notice, the field was still known as ‘labour law’ 

rather than ‘employment law’. It was only 25 years later that the 

new name started to take hold. The old name, which some of us 

still insist on using, reflected the old order in which the field was 

in fact two fields, standing in precarious equilibrium. One subject 

was the individual legal rights of workers; the other was the legal 

treatment of their collective bargaining activities, largely 

conducted through trades unions. An interesting feature of this 

old order, at the time of Kahn-Freund’s writing and for perhaps 

another 20 years beyond, was that the second field of law had 

greater social importance but was characterized by very little 

legal intervention. For this was the heyday of the policy that 

  
* All Souls College, Oxford. Many thanks to the editors of this volume for 

valuable comments on successive drafts. 
1 Kahn-Freund, ‘A Note on Status and Contract in British Labour Law’, 

Modern Law Review 30 (1967), 635 at 635. 
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Kahn-Freund called ‘collective laissez-faire’, in which the law’s 

main contribution to collective bargaining was to stay out of it.2 

As Kelsenians will tell you, the law is never strictly speaking 

‘out of’ anything.3 There is a legal position on everything, even if 

it is frequently an indeterminate one (e.g. ing is neither lawful 

nor unlawful).4 Where collective bargaining activities were 

concerned, the law in 1967 was not characterized by any unusual 

indeterminacies, but it was characterized by strikingly wholesale 

abstention. The law’s main technique was the grant of sweeping 

immunities from private-law liability to trades unions and others 

acting as collective bargainers for workforces. Americans hearing 

this may think first of immunity from liability for breach of 

contract. But in the British tradition, unlike the American, 

collective agreements are not normally legally binding contracts. 

It is presumed in law that they are not intended to create legal 

relations. In that respect they are like agreements by which 

friends plan to meet for lunch or parents set up a school 

collection rota for their children.5 There is no need for any 

immunity from legal liability for breach of a contract that is not 

legally binding. So the main legal immunities associated with the 

policy of collective laissez faire were always immunities from 

  
2 Kahn-Freund, ‘Labour Law’ in Morris Ginsberg (ed), Law and Opinion in 

England in the 20th Century (Berkeley 1959), 215 at 224 
3 Kelsen, General Theory of Law and State (Cambridge, Mass. 1945), 147.  
4 Kelsen himself did not acknowledge the possibility of an indeterminate legal 

position. The possibility is explained by Joseph Raz in ‘Legal Reasons, 

Sources, and Gaps’, in Raz, The Authority of Law (Oxford 1979), 53 at 70ff. 
5 Ford Motor Co Ltd v AEF [1969] 2 QB 303, confirming what Folke Schmidt 

and Alan Neal call the ‘prevailing view’: Schmidt and Neal, ‘Collective 

Agreements and Collective Bargaining’ in Bob Hepple (ed), International 

Encyclopaedia of Comparative Law Volume XV: Labour Law (Tübingen 1979). 

After a brief statutory dalliance with the opposite position in the ill-fated 

Industrial Relations Act 1971, the Ford rule was put on a statutory footing in 

the Trade Union and Labour Relations Act 1974, in the form now found in 

the Trade Union and Labour Relations (Consolidation) Act 1992, s179. 
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liability in tort, perhaps most importantly from liability for so-

called ‘economic torts’ such as inducing breach of contract and 

interfering with contractual relations. The contractual relations 

in question were the contractual relations between individual 

workers and those whom they worked for. 

Here we can already see one thing that Kahn-Freund may be 

getting at when he says that, even in 1967, our whole labour law 

has a ‘contractual foundation’. The ‘collective bargaining’ part of 

labour law does not for the most part have any legal bearing 

(although it may of course have extensive causal influence) on 

the terms of the contract between individual workers and those 

they work for, nor on liability for breach of that contract. Yet the 

‘collective bargaining’ part of labour law does presuppose the 

existence of such a contract, and it regulates (by immunizing 

against) some derivative forms of legal liability that certain others 

may face in respect of the (actual or potential) breach of it. 

You might think that the passage of time, and in particular 

the shift marked by the rebranding of ‘labour law’ as 

‘employment law’, would lend heightened significance to Kahn-

Freund’s 1967 remark. The 1980s saw a rapid narrowing of the 

immunities associated with the policy of collective laissez-faire, 

hence a rapid reduction in the scope of the policy.6 It also saw, 

not coincidentally, a rapid legally-facilitated erosion of the social 

importance of collective bargaining and trades unions. A 

growing emphasis on the legal rights of individual workers, some 

of which might have been regarded as a complement and even a 

tribute to trade union power in the 1970s, came to pose a direct 

threat to such power in the 1980s. In that decade, individual 

workers acquired ever-wider rights not to be discriminated 

against, including not to be denied work, on ground of their 

non-membership of a trade union. The ‘closed shop’ was on its 

  
6 For fuller explanation of this and the other developments outlined in this 

paragraph, see Paul Davies and Mark Freedland, Labour Legislation and Public 

Policy: A Contemporary History (Oxford 1993), chs 8 and 9. 
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way out. The securely unionized workforce with collectively 

negotiated conditions of work, enforced against the bosses 

mainly by the threat of industrial action, was destined to become 

a workforce managed principally through individual contracts of 

employment, with union membership sold to individual workers 

somewhat on the model of an insurance policy, i.e. on the 

promise of help in upholding individual legal rights.  

Was more of labour law, in this way, assimilated to the law of 

contract, and in that stronger sense placed on ‘a contractual 

foundation’? Actually, not so much. An intriguing feature of the 

rise of statutory rights for individual workers from the 1970s 

onwards was that, unlike the statutory rights for individual 

consumers that mushroomed in the UK over the same period, 

they were not automatically incorporated, as implied terms, into 

anyone’s contracts. They presupposed the existence of contracts, 

often contracts of employment but sometimes, more generously, 

contracts to carry out ‘work’. Yet violation of the rights was not 

to be classified, in law, as a breach of contract. So, for example, 

‘unfair dismissal’ (the statutory cause of action inaugurated in 

1971)7 has never been assimilated to ‘wrongful dismissal’ (the 

common-law cause of action for repudiatory breach by an 

employer of an employment contract). This extra-contractual 

model, rolled out more widely, has allowed the assertion and 

enforcement of the statutory rights of individual workers to be 

hived off from the regular court system into specialized tribunals. 

Such tribunals certainly do deal with questions of contract law, 

for they must often establish whether the applicant before them is 

or was an employee, and that, as we will have cause to emphasize 

shortly, is a contract-law question. But the tribunal’s task of 

upholding the rights that depend on the applicant’s having such a 

contract are not, in law, part of the task of upholding the 

  
7 See now the Employment Rights Act 1996, part X, which has grown a long 

way from its roots in the Industrial Relations Act 1971, s24. 
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contract itself. So the ‘contractual foundation’ of labour law 

remained, through all this upheaval, principally a contractual 

presupposition. 

And yet there is some sense, in seems to me, in which labour 

law has become more contractualized - if you will forgive the 

ugly term - since Kahn-Freund wrote in 1967 of its ‘contractual 

foundation’. In this paper I aim to explore this sense. Labour 

law’s contractualization, in the relevant sense, turns out to be but 

one symptom of a wider contractualization of relationships. But 

labour law, it also turns out, provides a particularly good testbed 

for thinking about the more general process that I have in mind, 

and its far-reaching consequences. It is not strictly speaking a 

legal process. It is a process of social change that the law helps to 

propel, in spite of itself. I add ‘in spite of itself’ because the law 

puts up some localized resistance. It does not take the process of 

contractualization completely lying down. Yet it is ill-equipped 

to resist. For the law’s doctrines in this neighbourhood are out of 

step with its ideology, and there is a resulting lack of conviction 

in how the doctrines are supported and maintained. Having been 

left behind by wider and deeper changes, the doctrines in 

question have become orphaned, neglected, isolated, and frail. 

The ideology of the law connives in contractualization, and the 

law itself can offer only feeble and futile defences against it. 

Here is a sketch-map of what follows. In section 2 I explain 

what I take contractualization to be, not yet focusing attention 

on the specific context of labour law. I emphasize that a contract 

is not a specifically legal device, and that contractualization is 

therefore not a specifically legal process, even when the law is 

complicit in it. Only in section 3 does our attention shift to the 

distinctive subject matter of labour law, and in particular to the 

employment relationship. I resist the thesis that the employment 

relationship is fundamentally a contractual relationship, and the 

thesis that all the norms of the employment relationship can be 

captured adequately in a contract. Section 4 illustrates the latter 

point by focusing on the rationale and the limits of the 
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employer’s authority over the employee. A contractual rationale 

yields the wrong limits. It gives its blessing to authoritarian work 

regimes and lends social acceptability to the depressing idea that 

work is there to pay for the life of the worker without being part 

of that life. Throughout there are intimations of the conclusion 

drawn in section 5: that contractualization, in the labour market 

at least, is a process that lovers of freedom, as well as lovers of 

self-realization, should resist. Or rather, should have resisted. For 

the mood of the whole discussion is pessimistic. The process of 

contractualization has probably passed the point at which it could 

have been inhibited by any policies designed to inhibit it. 

2. Contractualization as a social process 

Contracting is one way of incurring voluntary obligations. These 

are obligations that one has for the ‘content-independent’ reason 

that one entered into them, and not for the ‘content-dependent’ 

reason that they are good obligations for one to have quite apart 

from one’s having entered into them.8 Theoretical writings on 

the law of contract often seek to show that contracting involves, 

or even reduces to, some other way of incurring voluntary 

obligations, such as promising, agreeing, or consenting.9 The 

assumption seems to be that contracting is a way of incurring 

voluntary obligations that is specific to the law, and that any 

attempt to show the moral appeal of the law must therefore 

begin by looking for some extra-legal counterpart, some other 

way of incurring voluntary obligations of which the legal way is 

  
8 The distinction is owed to H.L.A. Hart, ‘Commands and Authoritative 

Legal Reasons’ in his Essays on Bentham (Oxford 1982), 243 at 254.  
9 As in Charles Fried, Contract as Promise (Cambridge, Mass 1981), Randy 

Barnett, ‘A Consent Theory of Contract’, Columbia Law Review 86 (1986), 

269, or Lawrence Solan, ‘Contract as Agreement’, Notre Dame Law Review 83 

(2007), 353, among many other examples. 
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an adaptation. That is an odd assumption. The extra-legal 

counterpart of contracting is surely contracting. In contracting, 

one may or may not promise anything. One may or may not 

reach an agreement. One may or may not consent to something. 

All that is required, as the law registers, is that one accepts an 

offer from another and gives, or promises, something in return.10 

That is how each - offeror and acceptor - incurs a contractual 

obligation. That obligation is not always recognized by law. As 

we already know from the case of collective agreements in 

labour law, the law is selective in giving legal effect to contracts. 

For collective agreements are typically contracts as well as 

agreements. Typically they are not, however, legally binding on 

either of the parties to them. The legal bindingness of a contract 

is an optional extra, not entailed by its being a contract. 

Another way to make the same point is to say that 

contractual norms are not legal norms. They are merely legally 

recognized norms.11 They have their source in the contract, not 

in the law. That is not an historical claim. It is not about where 

the concept of a contract originated. Perhaps it originated in 

some legal system. Clearly the law of contract helps to shape how 

we think about contracts outside the law. Yet equally clearly we 

do think about contracts outside the law. Contract has become a 

concept in ordinary, everyday use. According to that concept, 

contractual norms are norms created by the parties to the 

contract, whether intentionally or accidentally, and whether 

agreed or consented to or otherwise. The law merely adds legal 

effect to some of them. Or at any rate the law attempts or claims 

to do so. It may distort them in the process, misrepresenting in 

law the content or the force that they have apart from the law. 

Sometimes, indeed, the law may actually change the norms of 

the contract, so that the content or force that they would have 

  
10 Carlill v Carbolic Smoke Ball Company  [1893] 1 QB 256, the seminal case of 

contract without agreement. 
11 Joseph Raz, Practical Reasons and Norms (London 1973), 153. 
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had apart from the law is no longer the content or force that they 

have, even for extra-legal purposes. Still this should be regarded 

as a feedback effect that the law has on what are, fundamentally, 

contractual norms. For even as it changes them in the process, 

the law holds itself out as merely giving legal effect to contractual 

norms, and those are the norms that, in the process, it changes. 

Does this picture of contractual norms as existing apart from 

their legal effect mean that we should think of them as social 

norms instead? No. Their social effect, like their legal effect, is 

supplementary. In some times and some places, there is support 

for contracting in public culture. Contractual norms have 

customary effect, are upheld by social pressure, are widely held to 

be morally binding, and so on. But there need not be any such 

social support for there to be contracts.12 The social process of 

contractualization, as I will call it, is the process by which 

contractual norms come, not only to be socially supported, but 

to enjoy a unique pre-eminence among those that enjoy social 

support. What kind of pre-eminence? This kind: Whenever the 

norms of certain roles and relationships can be understood as 

having their source in a contract, they are so understood. They 

are reinterpreted as contractual norms, existing for content-

independent reasons. When it takes hold in public culture, the 

myth of the ‘social contract’ is an extreme example of such a 

reinterpretation. The obligations (and other norms) of all or most 

other social roles and relationships are reinterpreted as having 

their source in a contract, such that the idea that they are good 

norms for people to be bound by is bypassed in favour of the idea 

that they were, at some time and place, created by the actions of 

those who are bound by them (namely, the actions of accepting 

offers, and giving or promising something in return). 

  
12 See Thomas Scanlon, ‘Promises and Practices’, Philosophy and Public Affairs 

19 (1990), 199, building on the debate between Neil MacCormick and Joseph 

Raz published as ‘Voluntary Obligations and Normative Powers’, Proceedings 

of the Aristotelian Society Supplementary Volume 46 (1972), 59. 
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Less ambitious, but more pernicious, is the creeping 

contractualization of particular roles and relationships that we see 

around us today. Police officers, social workers, architects, and 

solicitors typically carry out their professional work under a 

contract, whether it be a contract with an authority, a firm, or a 

client. The contract typically includes terms that indicate which 

professional role the incumbent is supposed to be occupying. 

The professional role may well be named in the contract. The 

contract may purport to replicate, or incorporate by reference, 

some or all of the associated professional obligations. However, 

the professional obligations of police officers, social workers, 

architects, and solicitors are not contractual obligations. They do 

not have their source in this or any other contract. The contract 

may get some or all of the professional obligations wrong, and 

may even impose conflicting obligations. Then the incumbent 

may one day face a dilemma: perform my contractual obligation 

or perform my professional obligation? In extreme cases the 

contract may get the whole idea of an architect or a solicitor 

(etc.) wrong, by garbling the associated obligations. Then the 

incumbent is not after all under a contract to be an architect or 

solicitor. The contract may say that he is to serve as a ‘architect’ 

or a ‘solicitor’ but calling him one doesn’t make him one. Such 

roles have their own normative structure and no amount of 

contracting can change it. ‘I am a police officer but I owe no 

obligation to uphold the law’ is not a dystopian nightmare but an 

oxymoron. If you owe no obligation to uphold the law you are 

not a police officer, whatever your contract may say. If you 

nevertheless hold yourself out as a police officer, you are, 

whether you know it or not, an imposter.13 

When the obligations (and other normative incidents) of a 

role are regarded as having their source in the contract under 

  
13 For more on police officers (and on imposters), see my ‘Criminals in 

Uniform’ in RA Duff, L Farmer, S Marshall, M Renzo and V Tadros (eds), 

The Constitution of Criminal Law (Oxford 2012). 
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which the role is filled, the role has been contractualized. 

Contractualization of all roles is an unintelligible goal. One 

cannot contractualize the role of a contractor. That role too has 

its own normative structure, including an obligation to perform 

and a power to vary by common consent and a power to 

terminate unilaterally upon fundamental breach and so forth. 

‘This contract imposes no obligation to perform it’ is another 

oxymoron, and not because the law says so. Pacta sunt servanda is 

a conceptual truth that no pactum, and no legal system, can 

countermand. The Holmesian view14 that, at common law, there 

is no legal obligation to perform a binding contract, but only a 

legal obligation to either perform it or pay damages, makes no 

sense as it stands. All that can really be meant is that the legal 

obligation to perform a legally binding contract includes an 

option as to the mode of performance. At the option of the 

performer, performance may either be by way of specific 

performance or by way of monetary substitute. You may think, 

as I do, that this view wildly misrepresents the common law. But 

at least it does not misconceive the very nature of a contract. 

There is much to be debated, of course, about the nature of a 

contract. For now the main thing to understand is simply that a 

contract has a nature. A contract cannot settle whether it is a 

contract or what its being a contract entails. Hence the role of 

contractor is not itself intelligibly subject to contractualization. 

So contractualization of all roles, to repeat, is an unintelligible 

goal. Yet contractualization of all roles except that of contractor is 

not only an intelligible goal. It is a popular and prestigious one in 

contemporary public culture.15 The remarks I just made about 

  
14 Oliver Wendell Holmes, The Common Law (Boston, Mass 1881), 300-1. 
15 See, among many critical treatments, Mark Freedland, ‘Status and Contract 

in the Law of Public Employment’, Industrial Law Journal 20 (1991), 72; John 

Dewar, ‘Family Law and its Discontents’, International Journal of Law, Policy, 

and the Family 14 (2000), 59; Daniel Markovits, ‘Sharing Ex Ante and Sharing 

Ex Post: The Non-Contractual Basis of Fiduciary Relations’ in Andrew Gold 
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professional roles, such as that of architect, make it easy to see 

how it can gain traction. Apart from the question ‘what are my 

obligations as an architect?’, there is also the question ‘to whom 

do I owe these obligations, where this project is concerned?’ The 

answer is that my obligations as an architect, or most of them, are 

owed to my client or my firm. And the follow-up question ‘who 

is my client, or which is my firm?’ is, as I said before, usually 

answered by a contract. Thus there is usually a contractual 

condition for my professional obligations to become what Mill 

called ‘perfect’ obligations, i.e. to acquire a particular beneficiary, 

also known as a rightholder.16 It is easy to slip into thinking that 

obligations that are perfected in this way by contract are also 

contractual obligations, i.e. that they are whatever obligations the 

contract may say they are, existing for the content-independent 

reason that they were taken on, not for the content-dependent 

reason that they are the right obligations to have. 

By this route the freedom to practise as an architect is all to 

easily assimilated to the freedom to enter into a contract to 

provide services to another. Yet once this assimilation is total, 

once we reach maximal contractualization, one has surely lost the 

freedom to practise as an architect. For the norms of that role 

have lost their distinct existence, meaning their existence apart 

from the norms of the contract by which they are to be provided 

to particular clients. The so-called ‘architect’ now has whatever 

obligations the contract may give her, and that means that, 

strictly speaking, she is not an architect any more. She can no 

longer be one. She is just another contractor. For ‘architectural 

services’ is now just a name for some boilerplate that we may 

  
and Paul Miller (eds), Philosophical Foundations of Fiduciary Law (Oxford 2014). 

These all focus on legal shifts; the associated social shifts are not hard to see. 
16 As George Rainbolt says, ‘The perfect/imperfect distinction has been 

drawn at least eight different ways.’ Rainbolt, ‘Perfect and Imperfect 

Obligations’, Philosophical Studies 98 (2000), 233 at 233. The way I draw it 

here comes from John Stuart Mill, Utilitarianism (ed Crisp, Oxford 1998), 94. 
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handily replicate, or incorporate by reference, in certain contracts 

we make for work on building projects. Like anything else that 

can be replicated or incorporated, it can be selectively replicated 

or incorporated. At this point, I am only as much of an ‘architect’ 

as my contract makes me, for my contract is the source of all my 

obligations in respect of the service I provide. 

3. The contractualization of employment 

One can see in these remarks how easily freedom of contract can 

become an enemy of all other freedom. It can eliminate valuable 

options such as those of being an architect, or a therapist, or a 

hairdresser, or a teacher, or a foster-carer, or a flatmate, or even a 

spouse, and leave one with only the single option, for what it’s 

worth, of being a contractor. The foregoing list indicates that my 

points in the previous section were not restricted to the erosion 

of professions, or even of occupations. They could extend to any 

role. The roles that I am most concerned with here are those of 

employer and employee. These are relational roles and they form 

a matching pair. One cannot be an employee without an 

employer, and one cannot be an employer without at least one 

employee. There is some evidence that the employee-employer 

relationship, with its paired constituent roles, is currently in 

social decline, and that the threat to its social prestige is 

principally a threat from, and of, contractualization. 

This may sound odd. Surely, if Kahn-Freund is right, the 

employee-employer relationship is necessarily a contractual one, 

and so there can be no question of its currently being under 

threat of contractualization. Kahn-Freund’s remark, however, 

was about the way in which the employment relationship is 

recognized in UK law. Like contract, employment is a concept 

in everyday use, although not always going by that name. Once 

it was called ‘being in service’ or ‘being a servant’ (hence the 

law’s old nomenclature, ‘contract of service’) and it was 

contrasted with ‘being in trade’. Today it often goes by the name 
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of ‘having a job’ or ‘being on the staff’ or ‘being on the payroll’ 

and is contrasted with being ‘a contractor’ or ‘a supplier’. These 

various contemporary descriptions are less redolent of social class, 

less ‘upstairs-downstairs’, than their predecessors. This already 

marks an important ideological shift. You might say it marks the 

first step in an homogenizing process of which the 

contractualization of all paid work is but the culmination. In the 

first stage, professionals and office-holders, once regarded as 

falling outside the service/trade contrast reserved for the working 

and lower middle classes, were gradually absorbed into it. Never 

mind whether you’re a priest or a police officer or a 

parliamentarian or a plumber. Are you employed or self-

employed? Those are the only two tick-boxes left on the form 

for those who obtain an income from their work. No doubt the 

law helped to make these two tick-boxes, and the contrast 

between them, as socially and economically important as they 

became over the past two centuries. No doubt the law helped, in 

the process, to add some extra determinacy to the distinction as it 

now figures in social and economic life. We will come back to 

both of these points. The important point for now is that 

whether one is employed or self-employed is not a technical 

question of concern only to lawyers. Quite the opposite: it is, 

and is widely treated as, a question of the utmost social and 

economic importance for all involved. 

I am using the present tense. How is it possible that the 

distinction between an employee and (what I will call) a ‘mere 

contractor’ remains so socially and economically important if, as I 

also claim, we now face the spectre of the contractualization of 

all paid work? What I mean by the contractualization of all paid 

work is the gradual migration of people’s working lives out of 

the model of the employee and into the model of the mere 

contractor. Where once we would have found people with jobs, 

we might well now find people with ‘gigs’, undertaking work 

assignments without any standing relationship with the person 

for whom the work is performed, or if in a standing relationship 
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then in one that is not characterized by any commitment to its 

continuation (by the offering or the accepting of any further 

work assignments).17 This does not mark any loss in importance 

of the distinction between being an employee and being a mere 

contractor (although that too may well come to pass). It simply 

marks a growth in uptake or availability of what lies on one side 

of the distinction, and a corresponding decline in uptake or 

availability of what lies on the other. In a way it is testament to 

the social importance of the distinction that this social change 

revolves almost entirely around it. 

The main engine of this social change is surely technological. 

The cheaper and faster (some people tendentiously say ‘freer’) 

movement of people, capital, and especially information, has 

reduced the advantages of a committed relationship between the 

provider and the performer of many kinds of work. The list of 

kinds of work to which this observation applies is growing all the 

time. Anyone witnessing the recent resurgence of Canute-like 

economic nationalism in politics (Trump, Brexit, etc.), and 

understanding its causes, knows this much all too well. Yet as a 

labour lawyer one can hardly ignore the similarly Canute-like 

propensities of the law. In the UK, as in many other countries, 

there is a large and longstanding policy investment in 

employment as a standard model for the assignment of paid 

work, and the law has therefore been much called upon to 

maintain and police the distinction between employment and 

mere contracting. The tax system relies heavily on both the 

distinction (for the calculation of tax liabilities) and the model 

(for tax collection). The incurring of vicarious liability for torts, 

and hence the assignment of de facto (and sometimes de jure) 

  
17 For a recent overview of the trends, see Matthew Taylor, Good Work: The 

Taylor Review of Modern Working Practices (London 2017). Some more detailed 

comparative data can be found in Ursula Huws, Neil Spencer and Simon 

Joyce, Crowd Work in Europe: Preliminary results from a survey in the UK, 

Sweden, Germany, Austria and the Netherlands (Hatfield 2016). 
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responsibility to insure, turns on the same distinction. One 

notorious effect of attaching so many potentially off-putting legal 

consequences to employment relationships has been to 

incentivize on both sides, but especially on the side of the 

employer, the lawful avoidance and the unlawful evasion of 

employment relationships in favour of relationships of (actual or 

pretended) mere contracting. Meanwhile, the law’s attempts to 

shore up the ‘commitment to continuity’ aspect of the 

employment relationship (e.g. by providing for redundancy 

payments and by conferring rights against unfair dismissal) may 

have made matters worse in the long run. They may have helped 

to protect those already in employment at the price of creating 

yet further disincentives for would-be employers to stick with 

the employment model in meeting their future workforce needs. 

Those who fondly remember the union movement with its 

closed shops and muscular techniques of enforcement may be 

tempted to say ‘we told you so’. I am sympathetic to this sense 

that the working population was sold down the river by the 

alluring promise of individual legal rights at work. But it is not 

clear how much difference the shift from collective laissez faire to 

individual legal rights has made to the pace of contractualization. 

Quite possibly the causal connection runs entirely in the opposite 

direction: the pace of contractualization is what lies behind the 

decline of collective laissez-faire and the rise of what might be 

seen, with the benefit of hindsight, as futile resistance in the form 

of an ever-growing stack of individual legal rights at work. 

The foregoing paragraphs are rife with empirical claims and 

suppositions which it lies beyond my expertise, and beyond the 

objectives of this volume, to defend. I do not offer to defend 

them. I offer only to make sense of them. You may regard them 

as hypotheses if you like, and you may regard this paper as an 

attempt to explore how they are interrelated conceptually, 

proceeding on the supposition that they are true. 

The most conspicuous conceptual move I made, from the 

labour lawyer’s point of view, was to associate the employment 
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relationship with a commitment to its continuation. You may 

suspect that this move is question-begging, given that I also 

represented employment protection rights, of the kind now 

common in UK law, as optional extras. But the question of how 

easily a relationship may be brought to an end by the parties to it 

is not the same as the question of whether being in the 

relationship entails commitment to its continuation. The first 

question arises only once we have an answer to the second. If 

entering a relationship is not committing to its continuation, we 

do not need norms governing how it is to be brought to an end. 

Rules for divorce are needed only because getting married entails 

committing oneself to a married future together. Much the same 

is true of employment. So to constitute a relationship of 

employment, as Mark Freedland says, the ‘service and pay’ 

relationship identified by Kahn-Freund (in the 1967 remark that 

I quoted at the outset) is not enough. There must also be ‘mutual 

obligations of the parties to maintain the ... relationship.’18 That 

is the law in the UK, and it is also the position apart from the 

law. As Freedland points out, it leaves open what counts as 

maintaining the relationship. To work that out, we would have 

to know what the other essential ingredients of the employment 

relationship are apart from commitment to its continuation. Does 

it entail, for example, keeping the employee supplied with work 

as well as with remuneration? That is a question to which we will 

return. Our interest right now is in the idea that employment is a 

continuing commitment, whatever else it may be. 

That idea may bring to mind Ian MacNeil’s famous plea for a 

paradigm shift in the law of contract more generally. He writes: 

The structure of the principles of general contract law, instead of 
reflecting material relations as they really exist, is based entirely on the 
nonexistent discrete transaction. Other forms of reciprocity, dominant 

  
18 Freedland, The Contract of Employment (Oxford 1976), 23. 
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in the real world, have been eliminated. And solidarity has been 
reduced to narrow legal remedies.19 

[In] the abstract world of the law of contract ... [t]he This for That of 
atomistic, unrelated humans, nonexistent in the real world, has become 
the lens through which such relations are observed. ... Upon the sands 
of this abstraction all the other elements of contract law are founded or 
pretended to be founded.20 

MacNeil regards the law of contract as a suitable place, in 

principle, for the legal recognition of various ‘real world’ 

relationships. But he finds the currently extant law of contract ill-

adapted to providing such recognition because it tries to remodel 

each such relationship as an isolated transaction, or as a series of 

such transactions. Such ‘neoclassical contract law’ not only fails 

to do justice to ‘particular types of contractual relations’, such as 

that between employer and employee. In the process it fails to do 

justice to ‘contractual relations’ of any kind.21 

Here is a rival analysis, which strikes me as an improvement. 

The problem is not that the extant law of contract regards us as 

‘unrelated humans’ but that it regards us as merely contractually 

related humans. So the problem is not that the law of contract fails 

to do justice to contractual relations. The problem, rather, is that 

it does justice only to contractual relations. It fails to do justice to 

other relations, such as that between employer and employee, 

because it insists, reductively, that they are but types of 

contractual relations. Being the law of contract, it recognizes 

only their contractual concomitants. There may well be such 

concomitants. A contractual relationship may be used to bring 

another relationship into existence, to crystallize or foreground 

some features of it, or to provide for a possible future in which it 

starts to break down. But notice that the contractual relationship 

  
19 MacNeil, The Relational Theory of Contract (London 2001), 126. 
20 Ibid, 300-1. 
21 Ibid, 292. 
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here exists to facilitate or enable another relationship between 

the same parties. And while the contractual relationship may help 

in various ways with that other relationship, it may also get in the 

way. For both relationships are equally in the ‘real world’ and 

their normative structures threaten to compete, just as the 

obligations of priesthood threaten to compete with the 

obligations of a contract to provide, say, sacramental services. A 

contractual relationship can offer at best what MacNeil calls an 

‘incomplete and distorted reflection’ of a relationship that itself is 

not contractual.22 That is not a contingent limitation borne of 

the extant law of contract. It is a limit on the suitability of 

contract law, even in principle, even with as many implied terms 

and vitiating factors as you like, and even with as much statutory 

protection for weak bargainers as the law can add, to do all the 

work that is being asked of it. Especially what is effectively being 

asked of it by MacNeil, namely that it be non-contractual. 

Like the professional obligations that we discussed in section 

2, the mutual obligations of employer and employee, the ones 

that are essential to the employment relationship, are non-

contractual. A contract (or some other relationship-initiating 

process) is of course needed to perfect them in the Kantian sense 

identified above, i.e. to settle which employer owes his or her 

obligations to which employees, and vice versa. But it does not 

follow, and it is not true, that all the obligations thus perfected 

have their source in the contract. The contract may attempt or 

purport to capture the normative structure of the employment 

relationship; but the contractual relationship cannot actually be 

the employment relationship. That the two are distinct is implicit 

in Crompton J’s 1853 remarks: 

Whenever there is a contract for ... employment ... for a specified time, 
there is an engagement on the part of the employer to keep the 

  
22 Ibid, 301. 
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employed in the relation in question during that time and not merely 
to pay him the wages for the services at the end.23 

The ‘relation in question’ here must surely be the relationship of 

employer and employee. Notice that, for Crompton J, the 

contract is ‘for’ that relationship, and not, as lawyers now tend to 

say, ‘of’ it. Contrast the more reductive-to-contract language of 

the Employment Rights Act 1996: 

In this Act ‘employee’ means an individual who has entered into or 
works under ... a contract of employment.24 

Here being an employee does not merely depend on having a 

contract of employment. It means having a contract of 

employment, no more and no less. The employment relationship 

is treated as identical to the contractual one by which it is 

brought into being. So over the years, as Freedland observes, a 

‘central unifying proposition or implicit assumption’ of labour 

law, even of the statutory law protecting individual employment 

rights, has come to be that ‘the personal employment relationship 

can and should be understood in legal terms as a particular 

contract type, namely the contract of employment.’25 

One implication is that, if an employment relationship exists 

in law, it must reside in the terms of the contract between 

employer and employee. This proposition introduces extra 

latitude for evasion of employment’s legal incidents. Quite apart 

from the possibility that the documentation of a contract 

misrepresents the true terms of the contract, there is the 

possibility that the true terms of a contract themselves 

misrepresent the true norms of the non-contractual relationship 

that the contract exists to establish or maintain or otherwise assist 

  
23 Emmens v Elderton (1853) 13 CB 495 at 506 
24 Employment Rights Act 1996, s 203. 
25 Freedland, The Personal Employment Contract (Oxford 2003), 15. 
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with. By locating the employment relationship in the contractual 

relationship, the law blocks the claim that there is any non-

contractual employment relationship that the contract could be 

misrepresenting. In law, there is no such relationship. 

The law is not oblivious, of course, to the costs of blocking 

this claim. It soon reasserts some non-negotiable aspects of the 

employment relationship by adding various implied terms to 

employment contracts, and attaching various statutory rights and 

obligations to them. These moves are often calculated, as we 

already noted, to capture and fortify the commitment to 

continuity that characterizes the (non-contractual) employment 

relationship, and to keep that relationship distinct, socially as well 

as legally, from that of mere contractor. But this policy of 

holding out against the contractualization of the employment 

relationship comes too late. For, by the time the policy is being 

implemented, the ideological game is already up. The 

employment relationship has already been relocated inside the 

contract, and the argument that it exists apart from the contract is 

lost. The law has licensed the very same ‘incomplete and 

distorted’ understanding of the employment relationship, the 

reductive and destructive effect of which it now vainly seeks to 

contain by its implied terms and so forth. How can the law stop 

the employee from being recast as a mere contractor? Difficult, 

since that is how the law itself has already recast her. 

4. Authority at work 

The implications of this recasting go beyond the law’s ability to 

maintain its own policy of recognition and support for the 

employment relationship. MacNeil is surely being too quietist in 

portraying the law as a ‘lens through which ... relations are 

observed’, those observed relations being the only relations that 
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‘really exist’.26 As MacNeil’s own work also tends to illustrate, 

the law can affect the range of available social relations. The law 

is no mere instrument of observation to be judged by its 

accuracy. It is also an engine of adjustment in the ideological 

orientation of public culture. It helps to reconstitute the social 

world as it represents it. In civilizations in which prestige attaches 

to the rule of law, the law generally plays a powerful (if often 

imperceptibly gradual) role in the reshaping, sometimes even the 

replacing, of the relationship-types and other role-types that it 

purports to recognize and support. By locating the employment 

relationship inside the contract of employment, the law drives, or 

at any rate helps to drive, the social process that I labeled the 

contractualization of employment. This has many implications. I 

want to focus on the implications for the way we have come to 

understand the assignment of authority in the workplace. 

Recall: contractual obligations exist for content-independent 

reasons. Take, for example, a consumer’s obligation to pay a 

revised price for supply of electricity or water supply when 

pricing changes are announced by the supplier. Here the supplier 

exercises authority over the consumer. Where it is contractual 

authority, the fact that the contract was entered into by the 

consumer is the reason for the consumer’s subjection to it. She 

bound herself. That is a content-independent reason for her to 

incur the obligation to pay the revised price. The extensive 

contemporary use of contract and similar voluntaristic devices 

(agreement, promise, consent, etc.) to assign authority can blind 

us to the fact that the legitimacy of one’s authority need not, and 

generally does not, depend exclusively on how one’s authority is 

acquired. A much simpler reason for being subject to the 

authority of another is the obvious content-dependent reason. It 

is that submitting to the authority will help us to do better what, 

quite apart from the authority’s intervention, we ought to be 

  
26 MacNeil, The Relational Theory of Contract, above n19, 300-1. 
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doing.27 Under this rationale, it matters to the authority’s 

legitimacy whether the authority is used wisely. 

Recasting an authority-relationship in voluntaristic terms has 

the effect of reducing the emphasis on the wisdom of the 

authority’s use (the content-dependent reasons for following it) 

in favour of an emphasis on the mere fact that the authority was 

acquired in a certain way (the content-independent reason). In 

the case of a contractual recasting, or contractualization, the 

‘certain way’ is much as MacNeil says it is. It is the This for That 

way. It may be work in return for wages or discounts in return 

for repeat custom or love in return for loyalty. The whole point 

is that, so far as the content-independent reasons are concerned, 

it doesn’t matter what the This or the That happens to be. That is 

what it means for the reasons to be content-independent. 

Applied to the This of work and the That of wages, the effect is 

what might be called, with a deliberate nod to Marx, the 

alienation of labour.28 It is as if one’s working life is not part of 

one’s life. The questions of whether one is engaging in 

worthwhile pursuits, putting one’s talents to good use, 

developing one’s personality, filling one’s time constructively, 

living with integrity - none of these questions arise. Or, more 

precisely, none of them arise in connection with the employer’s 

exercises of authority. So long as he is getting his value out of 

your work, it is not fundamentally his problem what you, the 

employee, are getting out of it. For it is no part of the case for his 

having authority over you, on the This for That picture, that he is 

  
27 This Joseph Raz usefully labels the ‘normal justification’ of authority. Raz, 

‘Authority and Justification’, Philosophy & Public Affairs 14 (1985), 3. 
28 Marx, ‘Estranged Labour’ in his Economic and Philosophic Manuscripts of 1844 

(trans Milligan, Mineola NY 2007), 72-3. Marx lists a variety of 

interconnected senses in which ‘wage labour’ can be said to be alienated. The 

one that interests us here is the one that Marx mentions second: ‘[Such work] 

is ... not the satisfaction of a need; it is merely a means to satisfy needs external 

to it. ... [it] is a labour of self-sacrifice, of mortification.’ 
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helping you to do better what, quite apart from his intervention, 

you ought to be doing. If your life is being wasted as a flunkey or 

a lackey, as a human conveyor belt or a human computer or a 

human cannonball, exit is your remedy. You can always resign 

and look for work elsewhere. If you do, good luck in finding a 

more indulgent, broad-minded, life-enhancing employer!29 

The freedom to resign, for what it’s worth, is preserved for 

you by the law of contract, which implies a legal power to 

terminate a contract of employment by reasonable notice on 

either side. But the law of contract does not imply a legal duty, 

on the part of the employer, to use his authority reasonably while 

the contract of employment subsists. You may say that it could 

not do so, for authority that has no latitude to err is no authority 

at all. Yet there is a large space between having latitude to err and 

being immune from any charge of error. Public bodies have legal 

duties to act reasonably in the exercise of their public authority, 

and in particular with due regard for the way in which their 

decisions impact on the lives of those over whom the authority is 

exercised. These duties plainly do not annihilate the whole of 

their authority; they merely circumscribe it. And notice that 

these duties do not evaporate when those over whom they are 

exercised are also bound to submit to the authority by a 

voluntary commitment (e.g. by an oath of obedience taken upon 

naturalization). A content-independent rationale for the public 

body’s authority does not freeze out the more basic content-

dependent rationale, and so does not put paid to questions, even 

questions asked by other authorities (such as reviewing courts), 

about how wisely that body governs. It would be no answer to a 

  
29 This riposte bears on a different point that Marx makes (ibid, 72) without 

keeping it clearly distinct: ‘His labour is ... not voluntary but coerced, forced 

labour.’ I do not rely on this claim here, but I do find highly plausible the 

detailed development of it in G.A. Cohen, ‘The Structure of Proletarian 

Unfreedom’ in his History, Labour, and Freedom (Oxford 1988). That is why I 

express the riposte here with more than a hint of sarcasm. 
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complaint by a naturalized citizen whose days are repeatedly 

wasted on futile attendance at a government office (as in Kafka’s 

Vor Dem Gesetz30) that by her oath she had submitted herself to 

the authority of the state. Why is it taken to be a final answer to a 

complaint by an employee whose days are repeatedly wasted at 

the beck and call of a derelict employer that this is exactly what 

she contracted into? It might be different if it were just the 

occasional lost hour. But day-in, day-out, maybe more than half 

of her waking life, with time limits on trips to the loo and no 

way to receive emergency calls from the children’s school and 

wearing hair and clothes to the employer’s detailed 

specifications? It is simply unbelievable that anyone, paying 

wages or otherwise, could enjoy legitimate authority over such 

an extensive swathe of another’s life irrespective of the wisdom 

of the authority’s exercise, and in particular irrespective of how 

the use of that commandeered time contributes constitutively to 

the life of the person who is subject to the authority.31 That is 

surely one of the animating thoughts of many younger people 

who now flee the contractualized employment relationship into 

the ‘gig economy’. For in the ‘gig economy’ the 

contractualization is at least in the open. One is a bare contractor 

and there is no illusion to the contrary, no ‘commitment to 

continuity’, no ‘mutual obligation of trust and confidence’, no 

forlorn expectation that the noncontractual qualities of the 

employment relationship will somehow be kept alive within an 

otherwise contractualized scheme of thought.  

You may object that I am exaggerating the distance between 

administrative law and labour law, and in particular between the 

ways in which authority is constrained in each. The law of unfair 

dismissal deploys the idea of the reasonable employer in much 

  
30 The parable first published in Kafka’s collection Ein Landarzt (Leipzig 1919) 

and later included in his novel Der Prozess (Berlin 1925). 
31 On the limits of consent as a justification for authority, see Joseph Raz, The 

Morality of Freedom (Oxford 1986), 88-94. 

https://en.wikipedia.org/wiki/A_Country_Doctor_(collection)
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the same way in which administrative law deploys the idea of the 

reasonable public body. The law of unfair dismissal burdens the 

contractual authority of the employer with restrictions that have 

a content-dependent rationale. It filters for wisdom; it has the 

reviewing tribunal assess the employer’s reasonableness in 

dismissing the employee ‘in accordance with equity and the 

substantial merits of the case’.32 True, the emphasis is on wisdom 

only in how and why the employer terminates the employment 

relationship; but thanks to the legal rules about ‘constructive 

dismissal’ the standard of the reasonable employer has a potential 

feedback application to other actions, falling short of dismissal, 

which drive an employee out. Is this not akin to judicial review 

of public bodies? In some ways, yes. Yet one may doubt the 

extent to which it limits the contractual authority of the 

employer. The reasonable employer, it seems, is for the most part 

an employer who upholds the terms of the employment contract. 

Those terms often include the employer’s own disciplinary 

rulebook, incorporated by reference or custom into the contract. 

The courts insist on the rulebook’s being clearly promulgated, 

scrupulously adhered to by the employer, and administered fairly 

(‘equit[ably]’) with attention to the circumstances (‘substantial 

merits’) of the employee’s alleged disciplinary offence. But how 

about the list of disciplinary offences itself? That is generally 

regarded as lying entirely within the scope of the employer’s 

contractual authority, and hence beyond review.33 

Be that as it may, my main goal a couple of paragraphs ago 

was not to bemoan the law’s failure to register the parallels 

between the authority of employers and the authority of public 

bodies. That complaint leaves too many hostages to fortune. My 

main goal was to bring out how awkwardly such parallels sit with 

the dominant ideology of the day, social as well as legal, 

  
32 Employment Rights Act 1996, s98. 
33 See e.g. Hadjiannou v Coral Casinos Ltd [1981] IRLR 352; Ladbroke Racing v 

Arnott [1983] ITLR 154. 
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according to which the fact that one entered into the contract of 

employment is the whole rationale for the employer’s authority 

over one, which therefore need not be exercised with attention 

to the place of one’s work within one’s wider life. On the This 

for That model, going to work is a cost to the employee, a 

sacrifice of time and effort that calls for compensation, a burden 

to be borne in return for wages. Work is not supposed to have a 

place within her wider life. It is not supposed to contribute 

constitutively, as I put it before. It is supposed to contribute only 

instrumentally, by giving her a way of supporting herself in her 

life, a life which is conducted wholly outside work in what is 

tellingly called her ‘spare time’. Her working life, to repeat, is not 

regarded as part of her life at all. She is said to have a ‘work/life 

balance’, not a balance among life’s demands. For the demands 

she faces at work are not seen as demands of her life. They are 

demands of her work, which is as conceived as an alien force 

consuming what would otherwise be her life. That is the sense in 

which she is alienated from her work. That alienation from her 

work is the fundamental problem that, alas, no statutory right 

augmenting her contractual rights, nor any implied term in her 

contract, can be expected to do much to ameliorate. It is an 

inevitable concomitant of contractualization. 

5. Freedom and self-realization at work 

In section 3 I pointed to one way in which freedom of contract 

can come at the expense of freedom in general. If every option is 

contractualized, then being a contractor is one’s only option. In 

section 4 we have encountered another way in which freedom of 

contract can be freedom-sapping. Contracts assign authority. 

They can be used to assign vast authority in the employment 

context, potentially subjecting people for a significant proportion 

of their waking hours to a regime of petty rules and capricious 

directions which, if it were replicated outside the workplace, 

would be classified as the apparatus of a totalitarian regime. Can a 
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mere contract lend legitimacy to a totalitarian regime, even one 

from which one can luckily absent oneself overnight, and from 

which one could theoretically absent oneself altogether if only 

there were better places to work? Some in the ‘social contract’ 

tradition of political thought have assumed that it could. They 

have taken comfort in the supposition that contracts legitimating 

totalitarian regimes would never be entered into.34 The real-life 

labour markets of capitalist economies test this supposition to the 

limit. Their excesses tell against the idea that contracts have the 

ability to legitimate authority content-independently that social 

contract theorists, and many others, imagine them to have. For if 

contracts had such an ability, contracts would be no friends to 

human freedom. They are friends to human freedom only if they 

are held to take effect within much stricter limits, and in 

particular with suitable respect for (the rest of) our valuable 

freedoms. Freedom of contract on its own, consuming all else 

around it, is not a liberal doctrine. It is not even a ‘classically’ 

liberal doctrine. Nor do we do anyone any favours by calling it a 

‘neo-liberal’ doctrine or a ‘libertarian’ doctrine. It is more like a 

pseudo-liberal or pseudo-libertarian doctrine: a freedom-

destroying monster with a freedom-friendly face. 

More salient than our discoveries about contract and 

freedom, however, have been our discoveries about contract and 

work. I gave a nod to Marx because Marx rightly saw that work, 

when things go well, contributes to the life of the worker.35 That 

is part of its point. It is not, or not mainly, a sacrifice. It is a 

sacrifice only when and because things are not going well. And 

there is, as Marx also saw, and element of downward spiral in the 

relevant way of not going well. When people come to see their 

work as a sacrifice they resent it more and are less inclined to 

commit themselves to it. They just want to get home to their lives. 

  
34 e.g. John Rawls, A Theory of Justice (Cambridge, Mass. 1971), 261-2. 
35 Marx, ‘Estranged Labour’, above note 28, 72. 
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That resentment necessitates an exercise of authority over the 

worker, during working hours, that compounds the worker’s 

alienation and breeds her resentment and necessitates more 

authority ... and so on. Jaded cynics laugh at such claims and 

peddle counter-claims about ‘human nature’ and the temptation 

to skive and shirk. Well, they would do that. For they also laugh 

off Marx’s very wise observations about the ideological plasticity 

of much that is commonly called ‘human nature’.36 Laziness, 

Marx saw, is as much a consequence as a cause of capitalist 

decadence. If work becomes alienated from people, people 

inevitably become alienated from work.  

Here I have explored the contractualization of the 

employment relationship as the contemporary engine of 

alienation from work. Was the engine in Marx’s time any 

different? Has the story of labour, and of labour law, always been 

the saga of creeping contractualization? Perhaps it has. It was in 

Marx’s lifetime, after all, that Henry Maine proudly wrote: 

Thus the status of the Slave has disappeared - it has been superseded by 
the contractual relation of the servant to his master.37 

‘From Status to Contract’ was the slogan that Maine chose to 

capture what he regarded as a universal dynamic of progress in 

the legal interpretation of roles, including but not limited to 

work roles.38 We should beware, however, of the anachronistic 

assumption that he was talking about contractualization in the 

sense that I have given to the word here. In Maine’s slogan 

  
36 See e.g. Marx, ‘Critique of the Gotha Programme’ in Lawrence Simon 

(ed), Karl Marx: Selected Writings (Indianapolis 1994), 315 at 321. It does not 

follow that Marx did not believe in human nature. On the contrary, he held a 

teleological view of human nature akin to Aristotle’s. Estranged labour, says 

Marx, ‘tears [man] from his species life, his real species objectivity’: ‘Estranged 

Labour’, above note 28, 76. 
37 Henry Maine, Ancient Law (6th ed, London 1876), 169. 
38 Ibid, 170. 
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‘status’ was used narrowly to designate ‘such conditions as are 

[not] the immediate or remote result of agreement.’39 It is not 

possible for the master-servant relationship to be the immediate 

or remote result of agreement while still being a relationship of 

‘status’ in Maine’s sense of that word. But it is clearly possible for 

the master-servant relationship to be the immediate or remote 

result of agreement while still being a relationship of ‘status’ in 

the ordinary sense of that word. You only have to read The 

Remains of the Day to see that much.40 The non-contractual 

content of the role survives the contractual mode of initiation 

and termination. Yet one may reasonably say that the liberating 

arrival of the contract as a mode of initiation and termination of 

service relationships, putting an end to feudal forms of bonded 

labour, is what gradually metastasized into the oppressive 

colonization of modern working life by the This for That of 

contract, and hence the creeping elimination of all other 

working roles but that of contractor. As my remarks about 

freedom of contract suggested, one can have too much of a good 

thing. One need not dismiss Maine’s pride in the shift ‘from 

Status to Contract’ to be horrified at how contract has become 

an all-consuming tyranny in the intervening 150 years. 

Is there some tension between my liberal critique of the 

contract of employment (as a threat to freedom) and my Marxian 

critique of it (as a recipe for alienation)? You might expect there 

to be. Marx championed a life of self-realization, a life of optimal 

development of one’s potential. He regarded the liberal 

(‘bourgeois’) idealization of personal autonomy as an invitation 

to squander value, wasting one’s days on second- or third-best 

pursuits. The suboptimal development of one’s potential could 

be defended, in liberal thought, by pointing to the fact that it was 

the path that one freely chose from a range of worthwhile 

  
39 Ibid. 
40 Kazuo Ishiguro, The Remains of the Day (London 1989). 
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alternatives. Marx was right to regard the two ideals as rivals.41 

But one should not conclude from the fact that they are rivals 

that they have no common enemies. If I am right, the 

contractualization of work is a common enemy against which 

liberal lovers of personal autonomy and Marxian lovers of self-

realization should equally have raged and rallied ... while they 

still had the chance.42 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  
41 See Raz, The Morality of Freedom, above note 31, 375-6. 
42 For a slightly more optimistic take on much the same themes, see Hugh 

Collins, ‘The Contract of Employment in 3D’ in David Campbell, Linda 

Mulcahy, and Sally Wheeler (eds), Changing Concepts of Contract: Essays in 

Honour of Ian MacNeil  (Basingstoke 2013) 


