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Overview

1. Seven Jurisdictional Commissioners
a) The South Carolina Governor appoints seven Workers’ Compensation Commissioners who 

must be approved by the South Carolina Senate. 

b) The commissioners rotate jurisdictions/counties every two months.

2. No-Fault System 
A workers’ compensation claim cannot be denied because the injured worker or claimant was 
at fault for his/her own accident. Consequently, the claimant cannot sue his/her employer in 
tort for hazardous work conditions that caused the injury. 



1. Under SC Code § 42-15-10, the South Carolina Commission has jurisdiction over 
a claim if:

a) the claimant was injured in South Carolina;

b) the claimant was hired in South Carolina (even if he/she was hired over the phone); or 

c) the claimant was employed in South Carolina.

Jurisdiction



1. There are three types of claims that would entitle an injured worker to benefits:

a) An injury by accident can be compensable under SC Code §42-1-160, such as a standard 
trip, slip or fall. These claims must arise out of and in the course and scope of employment.  
1. “Arising out of” refers to the cause of the accident and “in the course and scope of” refers to the 

time and place of the accident.

b) A repetitive trauma injury can be compensable under SC Code §42-1-172. The claimant has 
the burden of proving, with medical evidence, that his/her work was repetitive, and the 
repetitive job was the direct cause of his/her injury. 

c) An occupational disease can be compensable under SC Code §42-11-10 if the claimant 
proves, by medical evidence, that he/she has a disease that is caused by “hazards in excess 
of those ordinarily incident to employment” and that is “peculiar to the occupation in 
which the employee is engaged.”

Compensability



1. Affirmative Defenses. Defenses that completely bar the claimant’s right to 
benefits, even if the accident was otherwise compensable.
a) Notice. The claimant has 90 days to notify his/her employer of an injury after the accident 

occurs under SC Code §42-11-10. For a repetitive trauma, it is 90 days from when the 
claimant discovered, or could have discovered, a compensable injury.

b) Statute of Limitations. The claimant has two years to bring a claim from the date of injury 
under SC Code §42-15-40. For a repetitive trauma, it is two years from when the claimant 
discovered, or could have discovered, a compensable injury but no more than seven years 
from the date of last exposure. For an occupational disease, it is two years from when the 
claimant received notice of the diagnosis.

c) Laches. The claim will be barred if the claimant waits an unreasonable length of time to file  
a claim. 

Defenses



2. Intoxication or Willful Intent per SC Code § 42-9-60.
a) Intoxication. A claim is not compensable if the claimant was intoxicated at the time of the 

accident and the intoxication was the cause of the accident.

b) Willful Intent. If the claimant is hurt due to his/her willful intent to injure himself/herself or 
another person, his/her injury is not compensable. 

Defenses (cont.)



3. Going and Coming Rule. An injury is not compensable if a claimant is injured 
going to or coming from work; however, there are the exceptions to the rule 
under case law. The claim will be compensable under the following 
circumstances:

a) The transportation itself is provided by the employer, which includes situations where 
the employee is paid for his/her travel time;

b) The employee is still charged with some duty or task in connection with the 
employment on his/her way to and from work;

c) The way to work is inherently dangerous and is either the exclusive way of ingress or is 
constructed and maintained by the employer;

d) The injury occurs in close proximity to the workplace and there is an express or implied 
requirement that the employee use that approach;

e) An employee is injured while performing a special task, service, mission, or errand for 
the employer even if the task is performed outside of the normal days and working 
hours.

Defenses (cont.)



4. Pre-Existing Condition. A claimant who injures a pre-existing condition at work does 
not have a compensable claim under SC Code §42-9-35 unless he/she proves, by 
medical evidence, that the accident aggravated that condition. 

5. Horseplay. If a claimant is injured in the course of horseplay when they are injured, the 
injury will not be compensable. Under Allsep v. Daniel Const. Co., 216 S.C. 268, 57 
S.E.2d 427 (S.C. 1950), this only applies to the instigator, not the victim of horseplay.

6. Fraud in the Application. Under various case law, a claim is barred if all of the following 
conditions are met:
a) The employee knowingly and willfully made a false representation as to his/her physical 

condition; 

b) The employer relied upon the false representation and this reliance was a substantial factor in 
the hiring; and 

c) There was a causal connection between the false representation and the injury.

Defenses (cont.)



7. Employee/Employer Relationship. Required to have a compensable claim.
a) Definition. Under SC Code §42-1-130, an employee is “every person engaged in an 

employment under any appointment, contract of hire, or apprenticeship, expressed or 
implied, oral or written.”

b) Not included as employees:
1. casual employees

2. independent contractors (not in the trade, business, profession, or occupation of the employer)

c) Included as employees:
1. illegal aliens

2. unlawfully employed minors

Defenses (cont.)



8. Occupational Disease Claims. Under SC Code §42-11-10, an occupational 
disease is not compensable when the injury 
a) does not result directly and naturally from exposure to the hazards peculiar to the 

particular employment; 
b) results from exposure to outside climatic conditions; 
c) is a contagious disease resulting from exposure to fellow employees or from a hazard to 

which the workman/workwoman would have been equally exposed outside of his/her 
employment; 

d) is one of the ordinary diseases of life to which the general public is equally exposed;
e) is any disease of the cardiac, pulmonary or circulatory system not resulting directly from 

abnormal external gaseous pressure exerted upon the body or the natural entrance into 
the body through the skin or natural orifices thereof of foreign organic or inorganic matter, 
under circumstances peculiar to the employment and the processes utilized therein; or 

f) is any chronic disease of the skeletal joints.

Defenses (cont.)



9. Unusual or Extraordinary
a) Mental/Mental Injury. Per SC Code §42-1-160, when an employee has a mental injury 

unaccompanied by a physical injury, that injury is only compensable if the claimant proves 
that his/her injury was caused by conditions that were unusual or extraordinary to his/her 
particular employment.  

b) Heart attack, stroke, embolism or aneurism. A claimant with one of these conditions 
occurring at work would not have a compensable claim unless he/she proved an 
unexpected strain or overexertion in the performance of his/her duties of employment or 
causation of unusual and extraordinary conditions in employment.

Defenses (cont.)



10. Hernia. Under SC Code § 42-9-40, a hernia is only compensable if the claimant 
proves the following elements:
a) there was an injury resulting in hernia or rupture;

b) the hernia or rupture appeared suddenly;

c) it was accompanied by pain;

d) the hernia or rupture immediately followed an accident; and

e) the hernia or rupture did not exist prior to the accident for which compensation is claimed.

Defenses (cont.)



1. Medical. Medical benefits are owed pursuant to SC Code § 42-15-60 and § 42-
15-65 for compensable claims.
a) The employer directs care and chooses the treating physician unless otherwise ordered by 

the commission.

b) The claimant is entitled to treatment immediately following an injury as may be reasonably  
required for up to 10 weeks.

c) After 10 weeks, the claimant is entitled to continued treatment as long as it tends to lessen 
the period of disability.

d) If the claimant does not seek medical treatment for more than year after a settlement or 
order, further medical care is barred unless otherwise part of the order or settlement.

e) Artificial and prosthetic devices are provided for life.

Benefits



2. Indemnity
a) Temporary Benefits under SC Code § 42-9-10 and § 42-9-20

1. Temporary Total. The claimant is entitled to two-thirds of his/her pre-injury average weekly wage 
(called the “compensation rate”) when his/her incapacity to work is total.

a. Timing. The claimant is entitled to temporary total disability (TTD) when he/she is unable to work, per a 
physician, for more than seven days until the claimant

i. reaches maximum medical improvement;
ii. returns to work at least 15 days;
iii. is released to work with or without restrictions;
iv. signs the Form 17; or
v. refuses medical treatment.

b. Payment
I. Within the first 150 days the employer can start, adjust, or stop TTD by filing Form 15. No hearing is 

required to stop TTD, but the claimant can request a hearing.
II. After the first 150 days the employer must file Form 21 requesting a hearing to adjust or stop TTD 

benefits. TTD must continue until an order from the commission is received or the claimant signs Form 
17.

2. Temporary Partial. When the claimant is able to return to work, but at a lower salary than before the 
injury, he/she is entitled to two-thirds of the difference between his/her pre-injury wages and the 
current wages.

Benefits (cont.)



b) Permanent Benefits under SC Code § 42-9-10, § 42-9-20, § 42-9-30, & Reg. 67-1101
1. Permanent Partial Disability to a scheduled member. When the claimant has reached maximum 

medical improvement with permanent disability, he/she is entitled to compensation for the 
percentage of loss of use to the body part, based on the number of weeks assigned that body 
part under statute or regulation. 

2. Permanent Partial Wage Loss. When the claimant has reached maximum medical improvement, 
has injured a non-scheduled member or more than one scheduled member and has a loss of 
wage-earning capacity, he/she is entitled to two-thirds of the difference in the pre-injury wages 
and the current wage-earning capacity for 340 weeks. A claimant may not receive benefits for 
both a percentage of loss to a scheduled member and a loss of wage-earning capacity.

Benefits (cont.)



3. Permanent and Total Disability. 

a. Back. If the claimant has more than 50 percent disability to his/her back there is a rebuttable 
presumption that he/she is permanently and totally disabled, and therefore entitled to 500 weeks of 
benefits, based on two-thirds of his/her pre-injury average weekly wage.

b. Total Loss of Two Body Parts. If the claimant has total loss of both shoulders, hips, arms, leg or vision 
he/she is permanently and totally disabled, as a matter of law, and thus entitled to 500 weeks of 
benefits.

c. Wage Earning Capacity. If the claimant injures an unscheduled member or more than one scheduled 
member and is unable to work in any capacity, he/she will be entitled to 500 weeks of benefits.

d. Brain Damage, Paraplegia and Quadriplegia. A claimant who is permanently and totally disabled and 
also has permanent brain damage, is paraplegic or quadriplegic is entitled to two-thirds of his/her pre-
injury average weekly wage for life.

e. Lump Sum. The commission may award permanent benefits in a lump sum except for lifetime benefits.  
In the case of a lump sum award, the employer is entitled to a per annum discount based on the 
present-day value, pursuant to Reg. 67-1605.

Benefits (cont.)



3. Change of Condition
a) One Year Statute of Limitations. Under SC Code § 42-17-90, a claimant may request to reopen 

his/her claim for further benefits within one year after the last date of payment of 
compensation, under an order or a Form 16A settlement.  

b) Burden of Proof. To have a compensable change of condition, the claimant must prove a change 
of condition for the worse that is causally related to the initial injury.

4. Compensation Rates under SC Code § 42-2-40.
a) Every claimant has a compensation rate that is based on two-thirds of the average weekly 

wages earned in the four quarters preceding the work injury.
b) Each year, the commission releases a maximum compensation that is applicable to the year of 

the date of injury. No matter how much a claimant’s average weekly wage, the compensation 
rate cannot be more than that year’s maximum rate. The maximum compensation rates for each 
year can be found on the commission’s website: https://wcc.sc.gov/claims/compensation-rates.  

c) The minimum compensate rate is $75.00. However, if the claimant’s average weekly wage is 
lower than $75.00 his/her compensation rate will be the same as his/her average weekly wage.

Benefits (cont.)

https://wcc.sc.gov/claims/compensation-rates


1. Forms. All SC workers’ compensation forms are available on the commission’s 
website:  https://wcc.sc.gov/forms
a) Form 12A. This is the First Report of Injury. Under Reg. 67-411, the employer must 

complete this form within 10 days of notice of the injury, when the accident results in lost 
time or more than $2,500 in medical treatment.

b) Form 12M. The carrier must file this form in April each year for all claims in the preceding 
year, that did not qualify for a Form 12A, pursuant to Reg. 67-412.

c) Form 15. The carrier must file this form when starting, adjusting or stopping temporary 
benefits within the first 150 days after the date of injury, per the requirements under Reg. 
67-503 & 67-504.

d) Form 15s. If the claimant is entitled to temporary partial disability benefits, the carrier 
must complete this form, breaking down the benefits week by week.

e) Form 17. If the claimant returns to work or agrees that he/she was able to return to work, 
he/she must sign this form to confirm the agreement to stop temporary benefits.

The Workers’ Compensation Process

https://wcc.sc.gov/forms


f) Form 18. This is a 6-month report detailing medical and indemnity benefits paid on a claim.  
Under Reg. 67-214, carriers are required to file this report every six months for the life of 
the claim, to request an informal conference within 30 days of a claimant’s hearing or 
informal conference request, or at the request of the commission.

g) Form 20. This form breaks down the claimant’s pre-injury wages and calculates the 
claimant’s average weekly wage and compensation rate. It should be completed per Reg. 
67-1603.

h) Form 50/52. This is the claimant’s hearing request. A Form 50 is used for most claims. A 
Form 52 is used for death claims.

i) Form 51/53. This is the employer’s answer to the claimant’s hearing request. A Form 51 
replies to a Form 50. A Form 53 replies to a Form 52. The answer must be filed within 30 
days of the claimant’s hearing request, or the employer will lose all affirmative defenses, 
per Reg. 67-603.

The Workers’ Compensation Process (cont.)



j) Form 21.This is the employer’s request for a hearing and must be filed after 150 days for 
request to stop compensation, under Reg. 67-505 & 67-506. A Form 18 must be attached 
to this hearing request.

k) Form 22. This is the claimant’s response to the employer’s hearing request.

l) Form 58. This is the pre-hearing brief. All represented parties must complete this form 
prior to a hearing under the requirements of Reg. 67-611.

m) Form 70. This is a mediator’s report informing the commission of the outcome of a 
mediation.

n) Form 16A. This is a settlement form that leaves open medical care recommended by the 
treating physician and leaves open a possible change of condition claim, according to Reg. 
67-801.

o) Form 19. This is the final report indicating the total amount paid on a claim, including any 
settlement or payment of an order, per Reg. 67-414. Filing this form closes the 
commission’s file.

The Workers’ Compensation Process (cont.)



2. Litigation Process
a) Form 12A or Form 50. The commission opens a file upon receipt of a Form 12A or a Form 

50 Hearing Request or Claimant’s Notice of Claim. The carrier will be subject to a fine if the 
commission determines that the carrier failed to timely file a Form 12A.

b) Hearing Request. A claimant will file a Form 50 or Form 52 indicating a request for a 
hearing. The employer will file a Form 21 requesting to stop, adjust or pay benefits.

c) Answer to Hearing Request. Each party has 30 days to reply to a hearing request from the 
other party.

d) Notice of Hearing. The commission will send all parties a notice of hearing pursuant, to 
Reg. 67-607. The parties must be given at least 30 days’ notice before the date of the 
hearing.

The Workers’ Compensation Process (cont.)



e) Hearing. One of the seven jurisdictional commissioners will preside over the hearing.  
Thereafter, the commissioner will provide order notes to the parties and will typically 
request that one of the parties draft the order.

f) Full Commission. If either party wishes to appeal the findings of the Hearing Commissioner, 
they must file a Form 30 within 14 days of the order under Reg. 67-701. The matter will 
then be heard before three or six of the seven commissioners, not to include the Hearing 
Commissioner, per Reg. 67-709. Thereafter the Full Commission will provide order notes 
and will typically request the prevailing party to draft the Full Commission Order.

g) Appeals. Appeals from the Full Commission then go to the South Carolina Court of Appeals.  
Appeals from the Court of Appeals go to the South Carolina Supreme Court. Although 
parties may request the South Carolina Supreme Court to reconsider a decision, there is no 
further appeal of the Supreme Court’s decision. 

The Workers’ Compensation Process (cont.)



1. Form 16A
a) Purpose. This form details the indemnity being paid to the claimant by agreement of the 

parties, along with any continuing medical care owed.  
b) Process. An employer wishing to settle with an unrepresented claimant on a Form 16A must 

request an informal conference, under Reg. 67-804. At the informal conference, the deputy 
commissioner will preside over a settlement negotiation with the unrepresented claimant and 
the employer. If the claimant accepts the employer’s offer it will go to a jurisdictional 
commissioner for approval. If the claimant will not accept the offer or if the settlement is not 
approved, it will be set for a hearing. If the claimant is represented, the parties simply send in 
the signed Form 16A to the commission to be filed.

c) One Year Statute. The claimant has one year after the last date of payment of compensation to 
file a change of condition claim for the worse. If this claim is not filed the claimant is limited to 
the medicals and the indemnity, as laid out on the Form 16A.

d) Medical Treatment. Unless a change of condition is proven, the claimant is limited to the 
medical treatment listed on the Form 16A. If the claimant does not seek treatment for more 
than a year following the Form 16A settlement, he/she is not entitled to any further treatment 
unless it is specifically agreed otherwise.

Settlements



2. Clincher Agreements per Reg. 67-803
a) Indemnity Only. The parties can close out the claimant’s right to a change of condition 

claim in a clincher settlement. In an indemnity only clincher, the indemnity is closed out, 
but the carrier continues to be responsible for medical treatment. If a claimant is 
unrepresented the settlement must be approved by a jurisdictional commissioner at a 
clincher conference. If the claimant is represented the parties simply send in the signed 
settlement agreement to the commission to be filed.

b) Full Clincher. In this settlement, the parties completely close out the claimant’s rights to 
any further indemnity benefits or medical care. If a claimant is unrepresented the 
settlement must be approved by a jurisdictional commissioner at a clincher conference. If 
the claimant is represented the parties simply send in the signed settlement agreement to 
the commission to be filed. 

Settlements (Cont.)



1. Medicare Considerations. In every full clincher agreement, the parties should consider 
Medicare’s interests and whether a Medicare Set-Aside (an amount placed in an account for 
Medicare-covered medical treatment) is appropriate. Medicare’s Secondary Payor laws require 
that Medicare not be made responsible for medical treatment owed under a workers’ 
compensation claim. The Centers for Medicare Services will agree to review and possibly 
approve a Medicare Set-Aside in the following circumstances:

a. the claimant is a Medicare recipient, and the settlement is over $25,000, or 

b. the claimant has a reasonable expectation of becoming a Medicare recipient within 30 months and the 
settlement exceeds $250,000.

2. Additional Terms. The parties are not limited to specific rules when agreeing to settle on a 
clincher agreement. For example, the parties could agree to leave open the employer’s 
responsibility to replace hardware from a total knee replacement, even though the remainder of 
the medicals are closed.

Settlements (Cont.)



c) Mediations. The parties may always choose to mediate. However, in the following 
circumstances, represented parties are required to mediate a claim prior to a workers’ 
compensation hearing:
1. Contested death claims

2. Claims with multiple employees with the same employer

3. Claims of permanent and total disability

4. Occupational diseases

5. Ionizing radiation injuries

6. Third-party liens

7. Mental/mental claims

8. Claims involving concurrent federal jurisdiction 

Settlements (Cont.)



This material has been prepared by and is copyrighted by The Chartwell Law Offices, LLP. The
material is for informational purposes only and does not constitute legal advice. Every factual
situation is unique and requires individual investigation and analysis. Do not rely upon any
information herein as authoritative or controlling. The material is not guaranteed to be correct,
complete, or up to date.

Your receipt of this information is not intended to create, and receipt does not constitute, a
contract or agreement for representation by Chartwell. This information is not intended to
substitute for obtaining legal advice from an attorney.

The information provided herein may be considered advertising in some jurisdictions under the
applicable law and ethical rules. The determination of the need for legal services and the choice
of a lawyer are extremely important decisions and should not be based solely upon
advertisements or self-proclaimed expertise. All potential clients are urged to make their own
independent investigation and evaluation of any lawyer. Chartwell does not offer any guarantee
of case result. Prior results do not guarantee a similar outcome.
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