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INTRODUCTION

This is a general commentary on the 
Community Land Bill published 

by the Senate. It considers the Constitutional 
basis of the bill, the relationship between 
the bill and other legislations dealing with 
Land and finally a critical appraisal of 
the bill with a view of recommending the 
necessary amendments.

The Constitution has classified land in 
Kenya into three categories: community, 
public and private land. While public and 
private land are clear, community land 
is a new introduction. Article 63 for the 
Constitution sets the basis for this land 
category by providing that community land 
is to be held by communities identified by 
ethnicity, culture and similar interests. 

This recognition of the role of culture in 
owning, accessing and using land seems 
to be drawing from the recognition given 
to culture in Article 11 of the constitution. 
In that article, the constitution provides for 
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recognition of culture as the foundation 
of the nation and submits that the State 
ought to promote any form of national 
and cultural expression through culture 
heritage. 

THE BASIS FOR THE COMMUNITY 
LAND BILL/LAW

Under chapter 5 of the constitution, a lot 
of reforms had been anticipated and 

provided for with regard to management 
and administration of land and natural 
resources. Article 68 sums up this intent 
and equally bolsters article 63(3) with 
regard to the development of community 
land law.

Article 68 of the Constitution of Kenya
Parliament shall-(a) revise, consolidate and rationalize existing land laws;(b) 
revise sectoral land use laws in accordance with the principles set out in Article 60 
(1); and (enact legislation-(i)to prescribe minimum and maximum land holding 
acreages in respect of private land;(ii)to regulate the manner in which any land 
may be converted from one category to another;(iii) to regulate the recognition 
and protection of matrimonial property and in particular the matrimonial home 
during and on the termination of marriage;(iv)to protect, conserve and provide 
access to all public land;(v)to enable the review of all grants or dispositions of 
public land to establish their propriety or legality;(vi) to protect the dependants of 
deceased persons holding interest in any land, including the interests of spouses in 
actual occupation of land; and (vii) to provide for any other matter necessary to 
give effect to the provisions of this Chapter.
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BUT, WHY COMMUNITY LAND LAW?

Community land forms the biggest 
chunk of land in Kenya. Going by 

the constitutional provision on what 
constitutes community land, a reasonable 
estimation places community land to 
constitute about 66% of the country. There 
is no comprehensive policy and legislation 
framework for the administration and 
management of this land.

In the previous constitutional regime, 
community lands enjoyed low recognition 
in statutory law. This made communities 
occupy them to suffer tenure insecurity 
and the land was exposed to abuse through 
corrupt practices leading to amassing of 
large pieces of land by individuals and 
companies. The community land bill is 
thus an attempt to address the gaps in 
the administration and management of 
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community land by:

➢ Providing the legal framework for the 
recognition, registration, protection, 
management and administration of 
community land;

➢ Establishing institutional frameworks for 
the management and administration of 
community land.

➢ Defining the role of county governments in 
relation to unregistered community land 
among others.

WHAT DO OTHER LAND LAWS SAY ABOUT 
COMMUNITY LAND?

a) The Land Act (2012). Recognizes 
community land under various provisions. 
The Act doesn’t really define community 
land but assigns it the same meaning as 
the Constitutional definition in Article 63. 
Section 9 of the Act provides for the process 
of land tenure conversion to any other 
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tenure and community land is included. It 
states that public land may be converted to 
community land and community land may 
be converted to both public and private 
land in accordance with the law relating to 
community land. 

Section 37 of the Act provides for the 
administration of community land will be 
in accordance with the law to be enacted 
for community land pursuant to article 63 
(5) of the Constitution.  

The act provides for charges and leases on 
community land under section 90 (4). It 
provides that for an action in accordance 
with a charge or lease to be valid, there 
is need to have the approval of the entire 
community. It also has to be in accordance 
to the law relating with the community 
land. (So the need for the community land 
law) 
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Section 97 (6) further provides for the sale of 
community land by a chargee but the sale 
ought to be in accordance with community 
land law. It however introduces a twist that 
such a sale will not require the approval 
from Community Land Management 
Committee. Section 151(ii) appreciates 
substituted service with the approval of the 
commission. The notice may be placed at 
the office of the community land committee 
or any public area in the village.

b) The Land Registration Act- this act applies 
to registration of community land. It has 
adopted the definition of Community 
land under article 63 of the Constitution. 
Section 8 appreciates the need to have 
community land registries. The registries 
are to be maintained in each registration 
unit. It provides that there will be a 
cadastral map showing the boundaries, 
the name of the community, its members, 
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group representatives, name and identity 
of members and other requirements that 
will be in the enacted legislative. The 
registrar is to issue a certificate of title and 
lease in the prescribed form. Disposition of 
community land must also be in accordance 
with the law relating to community Land 
Law. 

c) The National Land Commission Act- The 
NLCA has also adopted the Constitutional 
definition of Community land. The 
Commission has several functions and its 
mandate with regards to community land 
is to manage and administer unregistered 
land, community land and trust land on 
behalf of the County government. Section 
14 bestows powers to a community to make 
a complaint to the Commission for a review 
of grant and disposition thus enabling 
investigation and adjudication of claims 
arising from any historical injustices. 
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SUMMARY OF THE SENATE’S COMMUNITY 
LAND BILL

The Bill has been classified in several 
parts for ease in implementation. 

In addition to the classification, the Bill has 
also set up principles that shall help guide 
its implementation. Section 3 has provided 
the principles by first appreciating those 
set by article 60 of the Constitution of 
Kenya. Other principles guiding in the 
implementation include;

➢ The national values and principles of 
governance set out under article 10 of the 
constitution;

➢ Vest community land to the communities;
➢ Afford equal status and recognition of title;
➢ Empower members of the community to 

help in administration and management 
of the land; and

➢ Afford equal rights to all.
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RECOGNITION, PROTECTION AND 
REGISTRATION OF COMMUNITY LAND 

RIGHTS 

Sections 4 and 7 appreciate the need 
to regulate land laws to enable better 

development and distribution of natural 
resources. The right of a community to 
own Community land is not absolute. It is 
subjected to the Constitutional anticipated 
limitations. Article 24, 40 and 66 of 
the Constitution are instructive on this 
subject. Section 5 of the bill recognizes the 
principle of eminent domain where the 
state may compulsorily acquire community 
land by paying regard to Article 40 as to 
compensation.

 Section 6 provides for recruitment of officers 
by the Public Service Commission who 
are to discharge functions in the Act. 
Unfortunately, the bill is silent as to the 
designation and roles of these officers.
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The Act under Section 8 provides for 
identification of community land that 
should be done within two years from 
date of commencement. Every community 
ought to establish a committee to facilitate 
registration and management of the 
community land. The committee is to 
provisionally set boundaries of the land 
they claim to belong to their community. 
After setting boundaries and no conflicts 
arises, then, the Registrar will issue a 
certificate of title before adjudication 
process. Effectively, it means that whenever 
there is a conflict, adjudication is not 
possible. (See Section 11)

Section 9 provides for categories of 
community land. They include communal, 
reserve land and others parcels approved 
by the committee. Section 12 provides for 
the adjudication process. The Commission 
is to issue a public notice for 30 days 



15

before classifying any land as community 
land. Thereafter undertake actual 
demarcation, facilitate establishment of 
land management committees and lastly 
ensure a title is issued to the community. 

Section 13 provides modes of registering 
community land. The land may be 
registered in the community’s name, 
INDIVIDUAL, clan or family, community 
association in accordance with the 
document constituting the association and 
a traditional leader to hold the land in trust. 
Section 14 provides for a community land’s 
register thus confirming the importance of 
section 8 of the Land Registration Act that 
establishes the Community land registries 
that are to be set up in each registration 
unit.
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ADMINISTRATION AND MANAGEMENT OF 
COMMUNITY LAND 

Section 15 and 16 establishes the formation 
of the Community Land Management 

Committee (CLMC). They provide 
that the Commission shall facilitate the 
formation of CLMCs and this must be 
done before registration of the community 
land. The requirements are established 
under section 16 and that the Committee 
is not to act contrary to the community’s 
constitution. Section 17 provides for 
composition of the Committee and it has 
captured and incorporated the principle 
of nondiscrimination in article 27 of the 
Constitution. Women and youth will 
be represented in the CLMCs. Section 
18 proposes the incorporation of a 
Committee. It provides that the Committee 
become a body corporate with perpetual 
succession and a common seal. This would 
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make the Committee to be capable of suing 
and being, entering into a contract and 
last but not least, borrowing and lending 
money. This effectively marginalizes the 
communities and seems to hope that the 
Committees will always act to maximize 
community interest. 

Section 19 states how election of members of 
the Committee should be done. It provides 
that there shall be a notice of the election 
both in the newspapers and conspicuous 
place in the registration unit 30 days before 
election date. The regulation of the elections 
will be by the Commission and equality 
and freedom from discrimination article 
27 will be exercised. The act under section 
20 has provided for the functions of the 
committee which include the management 
and administration of community land on 
behalf of the community. In management 
and administration, the committee may 
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dispose of the community land but only 
after ratification of such a resolution by 
members of the Committee. 

Section 21 grants the committee power to; 
control and regulate community land 
usage, determine membership acquisition 
criteria, allocate land and establish and 
maintain records of any transaction. It 
has also safeguarded the community’s 
interest by ensuring that members of the 
Committee are of good conduct and work 
efficiently by providing a removal clause 
under section 22, of a member who acts in 
violation of the Constitution. 

In addition to this section, section 23 further 
provides that a member of the committee 
may tender a resignation letter to the 
commission or may be removed convicted 
of a criminal offence and sentenced to term 
of imprisonment not less than six months, 
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bankruptcy, death and mental or physical 
infirmity. 

The Committee under section 25 is to 
conduct its business, affairs and annual 
general meeting in accordance with the 
Second Schedule. The Committee has 
been bestowed with power to regulate 
its procedure and committee members 
may also invite any person to attend the 
meetings but the person is not allowed to 
vote in any decision by the Committee. 

Section 27 provides for the establishment of 
the Community Land Board at the sub-
county level. The Board will consists of 7 
persons nominated by the Community 
Land Management Committees within the 
Sub-county and appointed by Commission. 
The Board is to elect a Chairperson from 
among them during their first meeting. 
The Act has also provided for the functions 
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of the Board under section 28 one of them 
being to oversee the management and 
administrative functions over community 
land by the committees. The Board under 
section 29 is bestowed with powers to 
overrule a decision of a committee if 
the Board is satisfied that the committee 
acted in bad faith, recommend to the 
Commission the removal from office of 
any member of the committee and make 
rules of conduct and procedure for the 
committees. 

The County government is to hold 
unregistered community land in trust and 
once the registration has been done, then 
the committee registered shall manage 
and administer the land (See section 31). 
Lastly, on the institutional framework, the 
bill establishes a Community Land Appeals 
Board under section 32. The appeals board 
is to be established in every county. The 



21

Community Lands Appeals Board will 
consist of five members appointed by the 
Commission.



22

NATURE OF COMMUNITY LAND’S TITLE

Section 33 of the Act provides that once a 
community is registered as a proprietor, 

it has absolute ownership of the land. 
The Committee in consultation with the 
members will determine joint tenants and 
tenants in common. 

Upon registration, section 34 provides 
that the registered community will have 
absolute ownership except when there 
are overriding interests under section 36 
and other interest that the land carries. 
They include; encumbrances, conditions 
and restrictions. Section 35 of the Act 
appreciates the fact that certificate of title 
is conclusive evidence on ownership of 
community land and customary rights. 

Section 37 provides for the development 
of a plan on the community land by the 
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Committee. The plan is to be presented 
before the Commission for approval and it 
has to incorporate socio-economic aspects, 
environment impact and the values and 
principles of the Constitution. 

The Commission in considering the plan 
should ensure compliance with the 
law relating to development planning. 
Additionally, section 38 provides that 
the Commission is to make rules and 
regulations for sustainable conservation of 
land based on natural resources.
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CONVERSION OF LAND

Section 39 provides for conversion of 
community land to either public or 

private. It confirms the provision of section 
8 of the LRA that the conversion is to be 
registered. Conversion entails the need to 
have approval from the community. 

The Act under section 40 provides that 
community land be converted to public 
land by compulsory acquisition, transfer, 
or surrender. Transfer of community land 
is subjected to approval by Committee. 
Compulsory acquisition is only allowed for 
public purposes and public interests. 

Section 41 provides for modes of conversion 
of community land to private land. They 
include transfer and allocation. This is 
subject to approval of County Assembly in 
case of County Government holding it in 
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trust and community members. Section 42 
provides for conversion of public land to 
community land. This is done by allocation 
by the Commission in accordance to 
the Land Act and by legislation of the 
national government. The legislation will 
be subjected to land contained in the Third 
Schedule and the Commission may gazette 
others. Private land may be converted to 
community land by transfer, surrender or 
operation of law under section 43. The Act 
provides under section 44 that community 
land may be set aside for public purposes. 

This is through consultation of the community 
with the Commission and gazettement is 
done. If the same is done by the county, 
then adequate compensation is to be done 
to the affected community.
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SPECIAL RIGHTS AND ENTITLEMENTS IN 
THE COMMUNITY LAND.

The Act under section 45 provides that 
a committee may allocate part of the 

community land to an individual for 
exclusive use and occupation but the 
individual entitlement is not superior 
to community title. Such an individual 
is subjected to several requirements one 
of them being that the person is not to 
transfer or lease the land to a third party, 
the land will revert to the community if at 
all it is not used properly and last but not 
least, after death and the owner does not 
have an heir the land reverts back to the 
community.  

Section 46 provides for customs and practices 
to be taken into consideration by the 
Committee so long as it is not inconsistent 
to the Constitution, this Act or any 
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written law. This section specifically allows 
allocation for grazing rights subject to 
provisions provided by this section. 

Section 47 also recognizes and appreciates 
community land set aside for farming, 
settlement, access and rights of way and or 
any other purposes. Section 48 appreciates 
article 27 of the Constitution which 
provides for equality and freedom from 
discrimination. This is to be exercised by 
the Committee or County Government. 

The Act also provides for transaction in 
community land under section 49. 
Transactions are carried out by written 
consent of the Committee, ratification by 
members and any other written law. No 
part of community land may be transferred 
to a non-citizen. The act under section 
50 provides for leases transactions in 
community land shall be transacted as per 
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the Land Act provisions section 55 (1). 

Further section 51 provides for cancellation 
of a deed of leasehold due to failure to 
comply with the requirements or adhere to 
the restrictions imposed by law. Section 52 
provides for existing rights of a person who 
acquired rights without customary rights. 

Section 53 allows the community to cause a 
survey for a community land and a plan 
prepared in respect of the surveyed area.



29

ENVIRONMENT AND NATURAL 
RESOURCES MANAGEMENT.

Section 54 appreciates the regulation clause 
under article 66 of the Constitution to 

help in development of investments. The 
investment agreement shall provide for 
provisions as provided in section 55. They 
include but are not limited to requirement of 
environmental, social, cultural and economic 
impact, monitoring and evaluation, payments 
and capacity building and transfer technology 
to the community. 

Section 56 provides for benefit sharing by 
investors in community land and section 
57 provides for the community to adopt by-
laws for regulating the management and 
administration of their land.
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SETTLEMENT OF DISPUTES RELATING TO 
COMMUNITY LAND.

Section 58 provides for a dispute resolution 
mechanisms set by the Committee between 

members. The mechanism will either adopt 
the ADR process or the traditional method 
of settling disputes. Section 59 provides for 
Mediation, section 60 provides for Arbitration 
while section 61 provides for Appeals. This is 
in line with article 159 of the Constitution 
which promotes the ADR process to settle 
disputes other than court proces
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