
 

 

 

For democracy to thrive the three arms of 

Government must work together under 

doctrine of separation of powers. 

Independence of the three arms is key. Thus 

when the judiciary interprets the law by making 

a judgments and orders against the state and 

public officers who are under a duty to obey 

such orders but they disobey, that will 

undermine the rule of law. The objective of 

contempt jurisdiction is calculated to protect 

the due administration of justice and 

maintenance of law and order and not to 

punish or compensate a judge’s injured 

feelings.  

Courts have power to control courtroom 

behavior and enforcement thus when one 

disobeys a court order, shows disrespect for the 

judge or disrupt judicial proceedings that will be 

classified as contempt of court. It is a conduct 

that defies the authority or dignity of a court or 

interferes with administration of justice and is 

therefore punishable by fine or imprisonment. 

The justification of the law on contempt of court 

is that citizens rely on the courts for the impartial 

decision of disputes as to legal rights and 

obligations. As a result, once a dispute has been 

submitted to a court of law, citizens should be 

able to believe in the ability of the court to 

decide it impartially, independently and 

according to the law.   

Whenever the dignity of the court is threatened 

through any form of disobedience, contempt 

proceedings provide a remedy. A contemnor is 

entitled to be heard in any proceedings. In 

common law jurisdictions, there are broadly two 

types of contempt: Criminal contempt consists 

of words and acts which obstruct or tend to 

obstruct or interfere with the administration of 

justice (court proceedings) while civil contempt 

consists of disobedience to the judgments, 

orders or other process of court and involving a 

private injury. Contempt can also be 

categorized as direct or indirect or as facie 

curiae (in front of the court) or ex facie curiae 

(outside the court). 

In this regard, the law of contempt is essentially 

concerned with the maintenance of public 

confidence in the administration of justice by 

courts of law. However, the law does not exist to 

protect the personal dignity of the judiciary or 

the private rights of parties or litigants- 

contempt challenges the fundamental 

supremacy of the law and not just the dignity of 

the court. As a result, obedience of court orders 

is not optional. Unfortunately traditional 

remedies for disobedience of court orders that 

includes committal to civil jail are insufficient 

mostly as against public officers or wealthy 

people who by disobeying court orders also 

violate the national values in the Constitution.  



 

 

Currently the procedure and law of contempt 

in Kenya are founded under section 5(1) of the 

Judicature Act bestowed the jurisdiction of 

contempt to the High Court and Court of 

Appeal but currently with the amendments 

under Magistrate Courts Act, 2015 and 

enactment of the High Court (Organization and 

Administration) Act, 2015, Court of Appeal 

Organization and administration Act, 2015 and 

the Supreme Court Act the concept of 

contempt of court will be fine-tuned more so 

under Section 29 Environment and Land Court 

Act; “Any person who refuses, fails or neglects 

to obey an order or direction of the Court given 

under this Act, commits an offence, and shall, 

on conviction, be liable to a fine not exceeding 

twenty million shillings or to imprisonment for a 

term not exceeding two years, or to both.” 

As at now, there is no operationalized law that 

specifically deals with contempt of court. 

Though the Contempt of Court Bill was 

forwarded to the office of the Attorney General 

by the Commission on the implementation of 

the Constitution in 2014 and as things stand, the 

bill has yet to be forwarded to parliament by the 

AG’s office. The Constitution of Kenya, 2010 has 

no express provision on the power to punish for 

contempt. Under the previous dispensation, 

specifically Section 72, the power to punish for 

contempt of court was expressed as a limitation 

to the right to personal liberty. 

Presently however, the power to punish for 

contempt is an expression of the sovereignty of 

the people. This is under Article 10. (1) The  

 

 

 

 

 

 

 

 

 

 

 

national values and principles of governance in 

this-Article bind all State organs, State officers, 

public officers and all persons whenever any of 

them–– (a) applies or interprets this Constitution; 

(b) enacts, applies or interprets any law; or (c) 

makes or implements public policy decisions. (2) 

The national values and principles of 

governance include–– (a) patriotism, national 

unity, sharing and devolution of power, the rule 

of law, democracy and participation of the 

people; (b) human dignity, equity, social justice, 

inclusiveness, equality, human rights, non-

discrimination and protection of the 

marginalised; (c) good governance, integrity, 

transparency and accountability; and(d) 

sustainable development.   

All officials and citizens are governed by laws 

and none of them is above the law. Courts are 

the arbiters in all disputes of law. Their decisions 

on interpretation and application of law are 

final and they must be accepted as such by all. 

The alternative is anarchy. It is quite clear that 

having a written Constitution is a good step in 

the right direction but not an end in itself. The 

citizens and their leaders must do more. They 

must respect and uphold the standards and 

benchmarks laid out by the constitutions.  

Article 159 (1) Judicial authority is derived from 

the people and vests in, and shall be exercised 

by, the courts and tribunals established by or 

under this Constitution. This has benefited in 

having amendments and enactments of the 

Acts of Parliament thus recognizing contempt 

of court to being prosecuted at all levels of the 

judicial system. 
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