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The respondent has, for over 40 years, provided services to people who are 
dying and their families. In that role she, in her own words, supports the 

dying person and his or her family to “bring about a peaceful, respectful and 
compassionate death”. On the Internet she refers to herself as a “death midwife”. 
The website of an organization of which she is the founder includes a disclaimer 
clarifying that a death midwife is not a “conventional midwife” and that she is 
not registered with the College of Midwives of Canada.

That disclaimer, however, did not satisfy the College. The term “midwife” is a 
reserved title under the Health Professions Act, R.S.B.C. 1996, c. 183. That Act 
provides for a general framework for the reservation of titles, which may be 
prescribed by regulation. Since 1995 “midwife” has been among those titles, and 
only persons who are duly registered may call themselves a “midwife” in British 
Columbia (the Act as it now stands contains limited exceptions, such as for 
professionals from other jurisdictions). 

In order to enforce this prohibition, the College commenced a petition 
proceeding against the respondent. The respondent’s position was that she 
was not engaged in providing restricted “health care” services and so, in these 
circumstances, the prohibition amounted to an unjustifiable limitation of 
freedom of expression under the Charter. 

The petition judge reviewed the specific prohibitions set out at s. 12.1 of the HPA 
and concluded they captured the respondent’s conduct. Even though she was 
not misleading anybody and was not providing restricted services, she used the 
term “midwife” as part of her title, which was prohibited by s. 12.1(1)(b) (which 

College of Midwives of British Columbia v. MaryMoon, 2020 BCCA 
224
Areas of Law:   Health Professions Act, R.S.B.C. 1996, c. 183; Free Expression; Reserved Titles

~The reservation of prescribed titles under the Health Professions Act applies to the use of a reserved title 
as a title, that is, as an indication of status or qualification. The bars to the use of such titles in s. 12.1(1) 
of the Health Professions Act operate when a reserved title is used as a title in relation to any work. This 
infringement upon free expression is minimal and is justifiable in a free and democratic society~

CLICK HERE TO ACCESS 
THE JUDGMENT

https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca224/2020bcca224.pdf
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College of Midwives of British Columbia v. MaryMoon, (cont.)

bars the use of a restricted title “in association with or as part of another title 
describing the person’s work”). 

The College and Attorney General argued that the judge was bound by previous 
decisions (Walker v. Prince Edward Island, [1995] 2 S.C.R. 407 (which dealt 
with “public accountancy”), and R. v. Baig, 1992 CanLII 2181 (BC CA) (which 
deal with the title “Dr.”), which they said stood for the proposition that the 
reservation of titles does not infringe upon freedom of expression. The petition 
judge distinguished those cases as they dealt with persons who were actually 
engaged in the prohibited conduct, unlike the respondent in this matter. The 
petition judge therefore concluded that the prohibition was a restriction of 
freedom of expression.

The next question was whether this restriction was justifiable under s. 1 of the 
Charter, pursuant to the well-known test from R. v. Oakes, [1986] 1 S.C.R. 103. 

http://www.bmmvaluations.com
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College of Midwives of British Columbia v. MaryMoon, (cont.)

The Court of Appeal began its analysis by considering the nature of the 
prohibition at issue. Approaching the question as fundamentally one of 

statutory interpretation, the Court concluded that it only prohibits the use of 
a title as a title, in the sense of suggesting a status or qualification. It does not 
flatly prohibit the use of certain words – it only captures the use of a restricted 
word when it is used as a title. The next step of statutory interpretation was to 
conclude that s. 12.1 prohibits the use of a restricted title as a title in connection 
with any work, not just providing health services. So, the Court concluded, 
“s. 12.1(1) applies to the use of reserved titles in relation to any work but only 
to the use of the specific reserved title, as such, as an indication of status or 
qualification.” The respondent’s conduct fell within this prohibition, and so the 
Court upheld the petition judge’s finding that s. 12.1 had been contravened.

The Court then agreed with the petition judge that Walker and Baig were not 
determinative of the issue before them. The Court also agreed with the court 
below that, at least in “some circumstances”, s. 12.1 of the HPA might violate 
the Charter. However, the Court of Appeal found the petition judge had erred 
in her application of the Oakes test. First, the petition judge had overstated the 

APPELLATE DECISION

The petition judge characterized the purpose of the restriction as protecting the 
public from unregulated health professionals. This was found to be a pressing 
and substantial objective to which the reservation of titles was rationally 
connected. However, in considering the prohibition’s legislative history, the 
judge observed that the overall scheme had been enacted in 1990, overhauled in 
1993, but the current prohibition at s. 12.1 had not been enacted until 2008. 
The judge’s view was that the 2008 amendments had broadened the prohibition, 
and in the absence of evidence as to why that had been done concluded that the 
provision as it now stood was overbroad and failed the “minimal impairment” 
element of the Oakes test. In the result, the petition judge struck down s. 12.1(1) 
of the HPA.
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College of Midwives of British Columbia v. MaryMoon, (cont.)

infringement of the right to free expression. There was ample evidence going 
to the importance of the objective of establishing and reserving titles for health 
practitioners. In that context, the prohibition met the minimal impairment test. 
The scope of the impairment of free expression is narrow, and only prohibits 
the use of restricted words when used as titles in connection with work. The 
prohibition arises in a commercial context, which lessens the impact on the values 
underlying s. 2(b) of the Charter. Finally, as part of a complex regulatory scheme, 
the prohibition on use of restricted titles is due deference from the courts. Finally, 
the Court found there was proportionality between the legislative objective and 
the effect of s. 12.1 of the HPA.

In the result, the prohibition on the use of restricted titles was found to be 
justifiable in a free and democratic society and the decision of the petition judge 
was overruled.

https://www.groundedmediation.com/
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This case deals with an application 
to add a party to an existing 

proceeding despite the expiration of 
a limitation period – a situation that 
arises not infrequently, but that arose 
in novel circumstances here.

This proceeding involves disputes 
relating to several real estate 
development projects. At the relevant 
times Mr. Schouw was the principal 
of several corporations , referred 
to as the “Schouw Group” by the 
Court of Appeal. Each was associated 
with a development project. At 
particular issue in these decisions 
was the “Smithe Project”. In 2010 
one of Mr. Schouw’s companies, 
Smith Residences Ltd., entered into a 
purchase and sale agreement by which 
a company called 4 Corners agreed 
to purchase from Smith Residences 
the commercial portion of the Smithe 
Project. Mr. Schouw was a covenantor 
to that agreement, pursuant to which 
4 Corners paid Smithe Residences 

Smithe Residences Ltd. v. 4 Corners Properties Ltd., 2020 BCCA 227
Areas of Law:  Civil Rule 6-2(7); Adding New Parties and Claims to an Existing Proceeding Despite the 
Expiration of a Limitation Period

~The common law rule that prohibits a party from suing itself is not absolute, and may not be engaged 
where a party is suing and being sued in different capacities in the same proceeding~

CLICK HERE TO ACCESS 
THE JUDGMENT

$6.675M. However, the Smithe 
Project did not complete and by 2011 
foreclosure proceedings were underway 
in relation to the land. Another group 
of development companies, the “Boffo 
Group”, entered into a joint venture 
(the “2011 Joint Venture Agreement”) 
with the Schouw Group, the essence 
of which was that the Boffo Group 
would take the lead in developing the 
property and split the profits with the 
Schouw Group. However, the Boffo 
Group was not aware of the previous 
agreement between Smithe Residences 
and 4 Corners.

4 Corners commenced litigation 
against the Schouw and Boffo Groups 
to recover the funds paid to the 
Schouw Group for the Smithe Project. 
The claim was dismissed against the 
Boffo Group, while the Smithe Group 
and 4 Corners settled. The settlement 
was evinced through a promissory note 
from the Schouw Group to 4 Corners 
(for the $6.675M plus interest), and a 

https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca227/2020bcca227.pdf
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Smithe Residences Ltd. v. 4 Corners Properties Ltd., (cont.) 

general security agreement securing the promissory against the real and personal 
property of Mr. Schouw and Smithe Residences.

In 2016, 4 Corners alleged that the Schouw Group had defaulted under the 
settlement documents and demanded payment of the promissory note. 4 
Corners, exercising rights under the general security agreement, said that the 
Boffo Group owed monies to the Schouw Group under their 2011 Joint Venture 
agreement and commenced an action in its own name and that of the Schouw 
Group to recover those funds itself (the “962 Action”). In 2018, the Schouw 
Group commenced the “362 Action” against the Boffo Group, also seeking to 
enforce the 2011 Joint Venture Agreement against the Boffo Group.

As 4 Corners had made demand under the promissory note in 2016, the Schouw 
Group took the position that a claim to enforce the promissory note expired two 
years later, in 2018. They therefore commenced a petition in which they sought 

http://odlumbrown.com/jdavis
mailto:jdavis@odlumbrown.com
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Smithe Residences Ltd. v. 4 Corners Properties Ltd., (cont.) 

declarations discharging the security interest created by the general security 
agreement, and that 4 Corners was not entitled to instruct counsel on the 
Schouw Group’s behalf in the 962 Action. 

4 Corners responded by bringing the application at issue in this appeal, in which 
it sought, in substance, to avoid the limitation issue by bringing enforcement 
of the promissory note into the 962 Action (which had been commenced prior 
to the expiration of the limitation period). It sought to do so by keeping the 
Schouw Group as plaintiffs in the 962 Action (so 4 Corners could still pursue the 
Schouw Group’s claim against the Boffo Group), while also adding the Schouw 
Group as defendants (so 4 Corners could enforce the promissory note). If 
granted, this would result in an unusual situation where the same party would be 
both plaintiff and defendant in the same action.

Applications to add a party despite the expiration of a limitation period are 
allowed by s. 22 of the Limitation Act, and governed by Rule 6-2(7)). The case 
law has established several considerations in determining these applications, in 
which the overriding consideration is what is “just and convenient”. Applying 
this test, the chambers judge dismissed the application. The crux of his analysis 
was his view that there was not a strong connection between the proposed 
claim and the existing claim. In particular, the chambers judge found that the 
claims are “legally distinct”: the existing claim concerned enforcing a debtor’s 
contractual rights (the monies said to be owing by the Boffo Group to the 
Schouw Group under their joint venture agreement), while the proposed claim 
was for a recovery of debt (the monies owing by the Schouw Group to 4 Corners 
under the promissory note). It was therefore not just and convenient to add the 
expired claims to the existing proceeding and the application was dismissed.
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Smithe Residences Ltd. v. 4 Corners Properties Ltd., (cont.) 

APPELLATE DECISION

The Court of Appeal concluded that the chambers judge had misapprehended 
the relationship between the existing claim and the proposed claim. Both 

proceedings involved a determination of rights under the general security 
agreement between 4 Corners and the Schouw Group. 4 Corners’ ability to sue 
the Boffo Group (in the Schouw Group’s name) to enforce the Boffo/Schouw 
agreement depended on the validity of the general security agreement. Similarly, 
the enforceability of the promissory note turned on the validity and operation of 
the general security agreement. While these claims may or may not be established 
at trial, the Court of Appeal found that the pleadings established a “strong 
relationship” between the existing action and the proposed claim. Combined 
with the small delay between the expiration of the limitation period and the 
application, and the absence of prejudice, it was just and convenient to allow the 
application and bring the promissory note claim into the existing action. 

The Court observed that while it was unusual to have the same party as both 
plaintiff and defendant in the same action, it “is not per se unacceptable” and 
was appropriate in these circumstances. While there is a common law rule 
against a party suing itself, it did not apply here as the Schouw Group was not, 
in substance, claiming against itself: as plaintiff, it was seeking relief against the 
Boffo Group (in a representative capacity), and as defendant was resisting 4 
Corner’s claim. In the result, the appeal was allowed.
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Council of Canadians with Disabilities v. British Columbia (Attorney 
General), 2020 BCCA 241
Areas of Law:  Charter of Rights and Freedoms; Public Interest Standing

~The test for public interest standing must be applied in a purposive and pragmatic manner~

Usually, only a party with a direct 
interest in a dispute has standing 

to bring a claim in the courts. This 
decision considers when a party has 
standing to advance a claim purely in 
the public interest.

The underlying issue relates to British 
Columbia’s statutory scheme for 
providing non-voluntary psychiatric 
health care treatment. The law 
presumes that every adult is capable 
of consenting (or refusing consent) 
to health care, and (with some 
exceptions) health care providers 
must obtain consent before providing 
health care. Where a person becomes 
incapable of providing consent, 
consent may be provided by a 
representative “substitute decision 
maker”, who may be appointed by 
a person in advance, by the courts, 
and in some other circumstances. 
However, this scheme does not 
apply to involuntary psychiatric 
patients under the Mental Health Act, 

CLICK HERE TO ACCESS 
THE JUDGMENT

R.S.B.C. 1996, c. 288. Instead, that 
Act and its regulation create a separate 
scheme, the overall effect of which is 
to give broad powers to the director 
of a designated facility to admit, 
detain, and treat an involuntary 
patient without the patient’s consent 
or that of a substitute decision 
maker (referred to as the “Impugned 
Provisions” at the Court of Appeal). 

The Council of Canadians with 
Disabilities (“CCD”) is a national 
not-for-profit organization dedicated 
to representing and advancing 
the interests of disabled persons, 
including those with mental health 
disabilities. In 2016 the CCD, along 
with two representative individual 
plaintiffs, filed a notice of claim 
challenging the constitutionality of 
the Impugned Provisions. The claim 
is that, by depriving an involuntary 
patient of the right to consent 
(regardless of their actual capacity 
to do so) or to appoint a substitute 

https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca241/2020bcca241.pdf
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Council of Canadians with Disabilities v. British Columbia (Attorney 
General), (cont.) 

decision maker, the Impugned Provisions violate s. 7 of the Charter (the right to 
life, liberty, and security of the person) and s. 15 (the right to equality). 

Following the closing of the pleadings, however, the two individual plaintiffs 
withdrew, leaving the CCD as the only plaintiff. The parties amended their 
pleadings. Notably, the CCD amended their claim so that, rather than relying 
on the personal experiences of the two former individual plaintiffs, the factual 
allegations about the impact of the Impugned Provisions were set out generally. 

The Attorney General brought an application for summary trial, seeking to 
dismiss the claim on the basis that the CCD lacked standing to bring the claim. 
Traditionally, only the Attorney General, as guardian of public rights, had 
standing to bring a claim purely in the public interest. In this view, a person only 
has the right to challenge the constitutionality of a statute if that person’s rights 
are directly affected. However, this rule began to be loosened in the 1970s, when 
the Supreme Court of Canada developed the doctrine of public interest standing. 
This, in some situations, allows a party whose rights are not directly affected to 
nonetheless bring a constitutional challenge purely in the public interest. 

The test for public interest standing was set out in Canada (Minister of Justice) 
v. Borowski, [1981] 2 S.C.R. 575, and involves three steps: whether there is 
a serious justiciable issue raised by the claim; whether the plaintiff is directly 
affected by the proposed action or, if not, has a genuine interest in its outcome; 
and whether the action is a reasonable and effective means to bring the claim 
to court. Following the introduction of the Charter, subsequent case law has 
provided further guidance on this test. In particular, it is now established that 
the test ought to be applied in a flexible and purposeful manner that recognizes 
the practical obstacles that prevent vulnerable and marginalized persons from 
mounting constitutional challenges. 

The summary trial judge applied the Borowski test. He first found that the 
absence of a “particular factual context of an individual’s case” meant that the 
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Council of Canadians with Disabilities v. British Columbia (Attorney 
General), (cont.) 

APPELLATE DECISION

In considering the appeal, the Court of Appeal considered the history, purpose, 
and case law relating to public interest standing, particularly in the Charter 

era. A central principle relating to public interest standing is the “legality 
principle”, which itself is derived from the rule of law. As put by the Court, 
it captures two ideas: “that state action must conform to the Constitution 
and statutory authority and that there must be a practical and effective means 
to challenge the legality of state action in the courts.” Without a doctrine of 
public interest standing, practical obstacles might render some state action 
effectively immunized from challenge. Similarly, access to justice is itself a core 
constitutional principle. After reviewing the case law, the Court concluded there 
is an “increasing willingness” to “facilitate access by granting standing to public 
interest organizations to pursue broad constitutional challenges in appropriate 
cases”. The goals of upholding the legality principle and facilitating access to 
justice must inform a purposive and pragmatic application of the Borowski 
factors.

CCD failed the first element of the test (whether there is a serious justiciable 
issue). The second element requires that the plaintiff have a genuine interest. The 
summary trial judge found that the CCD was no mere busybody and satisfied 
this element, but only weakly. Finally, the summary trial judge found the CCD 
also failed the third element, whether the action is a reasonable and effective 
manner of advancing the claim. Among other factors, the judge was not satisfied 
by the absence of an explanation as to why the original two individual plaintiffs 
had withdrawn, and why other individuals could not advance the claim.

In the result, the CCD was found to not have public interest standing and their 
claim was dismissed.
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Council of Canadians with Disabilities v. British Columbia (Attorney 
General), (cont.) 

Thus informed, the Court found that the summary trial judge had erred in his 
application of the Borowski test. On the first step, the court below had erred in 
its assessment of the sort of factual foundation required to satisfy the serious 
justiciable issue element. Although the CCD’s pleadings did not rely on the 
personal experiences of any one person, it pleaded concrete and detailed facts 
that were said to be common to all involuntary patients under the Impugned 
Provisions. The pleadings would be sufficient to allow the CCD to call evidence 
from persons who were directly affected, without the need for a specific 
co-plaintiff. The CCD pleaded a “comprehensive and systemic constitutional 
challenge to specific legislation that directly affects all members of a defined and 
identifiable group in a serious, specific and broadly-based manner regardless of 
the individual attributes or experiences of any particular member of the group”, 
and this met the first Borowski factor.

While this would be sufficient to dispose of the appeal, the Court also observed 
that the summary trial judge’s analysis on the third factor (whether the action 
was a reasonable and effective process) was not consistent with a flexible and 
purposive approach. By focusing too much on the possibility of an individual 
bringing the claim, the summary trial reasons might be read as suggesting that it 
is always preferable for a public interest group to work only in the background, 
rather than seeking public interest standing itself. That is not correct: every case 
must be considered on its own facts, and it may not be preferable for there to 
be a “ghost” party in the background, providing funding and evidence but not 
directly participating. 

In the result, the Court of Appeal allowed the appeal and sent the matter back to 
the Supreme Court for reconsideration.
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Canex Investment Corporation v. 0799701 B.C. Ltd., 2020 BCCA 231
Areas of Law:  Business Corporations Act; Oppression Remedy; Punitive Damages

~An award of punitive damages is not inconsistent with the oppression remedy and may be ordered in an 
oppression proceeding where appropriate~

In 2007 the two corporations and an individual formed a new company 
(simply “the Company” in the decisions) to purchase and develop certain real 

estate. The parties had all previously done business together. The individual was 
the majority shareholder in the Company. At various times he, his daughter, 
his spouse, and her son acted as director. From 2014 on, the individual was 
the Company’s sole director. He and his daughter maintained the Company’s 
financial records.

The two corporations that formed the Company with the individual eventually 
brought these proceedings (heard together) against the individual, his 
daughter, and the Company, seeking the oppression remedy under the Business 
Corporations Act, S.B.C. 2002, c. 57. They alleged that the individual defendants 
had, in 2010, caused the Company to take out a mortgage against the lands 
it had purchased, in favour of the individual defendant’s personal company 
(“Flame”); further, the property was never developed, but sold. After paying out 
the mortgage and other charges, that sale had resulted in net proceeds of only 
$172,210 (from a sale price of $2.225 million). 

The plaintiffs sought to resolve their claims by way of summary trial. Besides 
taking the position that the matter was not suitable for summary disposition, 
the defendants argued that the dispute could not be resolved without a “global 
accounting” of all the business ventures of the parties.

The chambers judge found that the matter was suitable for summary trial, and 
that the oppression claim had been amply made out. At the outset of her reasons 
she observed that during the course of the proceedings the defendants “did not 
differentiate between their own interests, the interests of the Company, and the 
interests of Flame.” The chambers judge found that the mortgage was oppressive 

CLICK HERE TO ACCESS 
THE JUDGMENT

https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca231/2020bcca231.pdf
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Canex Investment Corporation v. 0799701 B.C. Ltd., (cont.) 

conduct that was for the personal benefit of the defendant and his family, 
and directly contrary to the interests of the Company. Further, the individual 
defendants had not met their financial commitments regarding investing in 
the Company. The judge questioned the credibility of the defendant’s shifting 
and at times contradictory explanations for their conduct, and found that, by 
“reallocating” the plaintiff’s investment to their own company, they had engaged 
in an “egregious abuse of [their] position as majority shareholders and directors 
of the Company.” Other oppressive conduct included paying 12% interest to 
investors in the company (but only to the defendants, not the plaintiffs), and 
paying unauthorized and unreasonable management fees to Flame that were 
specifically calculated to diminish the plaintiffs’ ability to recover their investment 
from the Company. 

For a remedy, the chambers judge ordered that the plaintiffs were entitled to 
the return of the funds they had invested in the Company, plus interest. As the 
individual defendants had acted in bad faith and personally benefitted from 

http://www.cbabc.org
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Canex Investment Corporation v. 0799701 B.C. Ltd., (cont.) 

the oppressive conduct, they were held to be personally liable along with the 
Company. 

However, the summary judge declined to order punitive damages. In her view, 
an award of punitive damages is “inconsistent with the principles of remedying 
oppression”, namely, that an oppression remedy should only correct the 
oppression, and no more.

The defendants appealed the finding of liability, and the plaintiffs 
cross-appealed for the refusal to grant punitive damages. The defendants 

raised several grounds of appeal, which the Court framed as: misapplication 
of the oppression remedy by attributing fault to the individual defendants; 
misapprehending the evidence on several points; and incorrectly finding the 
matter to be suitable for summary trial. Most of the grounds of appeal dealt 
with factual findings, which the Court of Appeal declined to interfere with. The 
Court emphasized that the oppression remedy allows the courts to “assess the 
true character of the substance, rather than the form, of relationships within 
and between parties involved in a company”. The summary trial judge here 
had properly recognized the different roles of individuals and corporations and 
had proper regard for corporate legal principles. The Court of Appeal therefore 
dismissed the appeal.

Turning to the cross-appeal, the Court agreed with the plaintiffs that “providing 
a remedy for oppressive conduct does not exclude punitive damages”, and that it 
was an error for the chambers judge to have reasoned that the oppression remedy 
and punitive damages were inconsistent. 

The summary trial judge had found that the defendants had engaged “in a 
coordinated effort to misappropriate the plaintiffs’ investment”, including by 
falsifying financial records and advancing bogus defences. An award of punitive 
damages was therefore called for and the Court of Appeal granted an award of 
$100,000 in punitive damages.

APPELLATE DECISION
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Tucci v. Peoples Trust Company, 2020 BCCA 246
Areas of Law:  Class Proceedings; Personal Information Protection and Electronic Documents Act; Tort of 
Invasion of Privacy or Intrusion Upon Seclusion

~The federal Personal Information Protection and Electronic Documents Act is not a complete code that 
precludes common law claims based on private duties~

The defendant is a federally 
regulated trust company that 

offers a variety of online financial 
services. Unfortunately, in 2013 
cyber-attackers located in the 
People’s Republic of China exploited 
vulnerabilities in Peoples Trust’s 
webserver database and obtained 
a large amount of client personal 
information. The defendant notified 
the affected clients, arranged for credit 
flags to be placed on their credit files, 
and reported the breach to the federal 
Privacy Commissioner. The Privacy 
Commissioner investigated and found 
that Peoples Trust had cooperated 
fully and “demonstrated a timely and 
comprehensive breach response”, 
including by resolving the security 
vulnerabilities in their database. 

This proceeding is a class action 
seeking compensation on behalf of 
clients for the data breach. At issue in 
this appeal was the decision to certify 
some, but not all, of the proposed 
claims.

CLICK HERE TO ACCESS 
THE JUDGMENT

The plaintiffs pleaded breach of 
contract, negligence, breach of 
confidence, breach of privacy and 
intrusion upon seclusion, and 
alternatively unjust enrichment and 
waiver of tort. One of the major 
issues in considering these claims 
was whether the federal Personal 
Information Protection and Electronic 
Documents Act (“PIPEDA”) was 
a complete code that precluded 
common law claims. PIPEDA provides 
for a scheme by which complaints may 
be made to the Privacy Commissioner, 
who has various powers to 
investigate and make orders relating 
to data breaches. As noted above, 
here that had happened, and the 
Commissioner’s report was resolved 
without any complainant applying to 
the federal courts for further remedies 
(as contemplated by PIPEDA).

The contract between the clients and 
Peoples Trust specified that claims 
were to be governed by “applicable 
federal laws”. The plaintiffs said this 

https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca246/2020bcca246.pdf
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Tucci v. Peoples Trust Company, (cont.) 

allowed them to rely on “federal common law”. This was important because (as 
put by the certification judge) “a number of decisions have held that there is no 
common law tort of breach of privacy in British Columbia”. Thus, if all that were 
available to the plaintiffs were British Columbia common law, there would be no 
common law claim available to the plaintiff for breach of privacy. The certification 
judge held that whether or not “federal common law” was available should be 
allowed to proceed to a trial on the merits. Further, the certification judge ruled 
that PIPEDA was not a complete code that forestalled common law claims. So, 
in the result, the judge found that while there was no arguable claim for breach 
of privacy under British Columbia law, it was not plain and obvious that the 
claims could not succeed, as such a claim was potentially available under federal 
common law.

Turning to the balance of the claims, the certification judge found that there 
were arguable claims for breach of contract and negligence, but not for breach of 
confidence, unjust enrichment, or waiver of tort. The judge also found that the 
other requirements for certification had been met and a class proceeding was the 
preferable procedure for the fair resolution of the common issues, and so granted 
certification. However, the judge found that compensatory damages were not a 
proper common issue, and would require individual assessment. Only “aggregate 
nominal damages” were certified as a common issue.

The class was divided into two groups: British Columbia residents, and 
non-residents. Both sub-classes were ordered on an opt-out basis.
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APPELLATE DECISION

The defendant appealed the certification order, and the plaintiffs 
cross-appealed the failure to certify the breach of confidence and 

compensable damages claims.

The Court agreed with the certification judge that PIPEDA did not preclude 
the claims here. As put by the Court, this matter “involves private law relations 
between a commercial enterprise and private citizens”, and PIPEDA does not 
contain anything demonstrating an intention to affect such private law duties. 
The Court also upheld the certification of the breach of contract claim. The 
defendant’s position here was that the claim was prevented by a limitation 
of liability clause in the relevant contract. The Court of Appeal upheld the 
conclusion that whether or not that clause applied was a matter for the trial on 
the merits. Similarly, it was not plain and obvious the negligence claim could not 
succeed.

Turning to the common law for breach of privacy, the Court took the opportunity 
to make some highly interesting comments. The certification judge had readily 
found, relying on previous case law, that there is no common law claim for breach 
of privacy in British Columbia, and the plaintiffs did not appeal that finding. 
The Court nonetheless observed that it was “unfortunate that no appeal has been 
taken”, as “the time may well have come for this Court to revisit its jurisprudence 
on the tort of breach of privacy.” The proposition that there is no such claim in 
British Columbia rests primarily on three cases. After reviewing them, the Court 
observed that, despite the breadth of the proposition that no common law claim 
exists, the “thread of cases in this Court that hold that there is no tort of breach of 
privacy, in short, is a very thin one.” In all of them the claims failed for multiple 
reasons. Further, the ever increasing importance of information technology in our 
lives and society shows that “personal data has assumed a critical role in people’s 
lives, and a failure to recognize at least some limited tort of breach of privacy may 
be seen by some to be anachronistic.” 

Tucci v. Peoples Trust Company, (cont.) 
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Tucci v. Peoples Trust Company, (cont.) 

It should be emphasized that, in the absence of a concrete appeal before the Court 
on the question, these comments are obiter. Nonetheless they appear as a strong 
signal that the time may ripe for the law on this question to be revisited in British 
Columbia.

The plaintiffs did advance a claim for breach of privacy under “federal common 
law”, which was certified. The Court of Appeal found that certifying that issue 
was an error, as it is incorrect to understand federal and provincial common law 
as separate bodies of law. While there are some specialized domains of common 
law dealing with federal matters, there is “no merit” to the idea that a plaintiff can 
elect between provincial and federal common law: “there is only a single common 
law”. There is no basis, then, on which a claim for breach of privacy could be 
pursued under federal common law, rather than British Columbia common law. 
The Court therefore struck the certification of the federal law breach of privacy 
claim.

The Court also considered the use of an opt out model for non-residents. 
Whether a class definition includes an opt in or opt out model flows from 
the statute. British Columbia’s Class Proceedings Act had, at the time of the 
certification hearing, required distinct sub-classes for residents and non-residents, 
and  applied an opt out model for BC residents, and an opt in model for 
non-residents. However, this scheme was amended in 2018. As it stands now, the 
requirement for separate sub-classes has been removed, and the opt out model 
applies to all class members. The transitional provisions preserve the opt in model 
for proceedings that were certified before the amendments came into effect, while 
expressly allowing for applications to convert a class to an opt out model.

The Court concluded that, given the statutory framework at the time of the 
certification hearing, the non-resident subclass should have been ordered on an 
opt in basis. However, the Court noted the potential for the plaintiffs to apply to 
convert the class back to an opt out model, and expressly contemplated that such 
an application might be made to clarify how this should operate.
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Tucci v. Peoples Trust Company, (cont.) 

Turning to the plaintiffs’ cross-appeal, the Court upheld the certification judge’s 
decision to not certify the breach of confidence claim. That cause of action 
requires “misuse” of information by the party to whom the information was 
conveyed, and that had not been pleaded against the defendant. On the issue of 
certifying the compensatory damages claim, the Court found that the wording 
used in the court below was confusing. The “nominal damages” certified were 
in fact compensatory in nature and required proof of loss. The Court therefore 
allowed the appeal to the extent of clarifying the order by simply certifying the 
question of whether aggregate damages may be assessed pursuant to s. 29 of the 
Class Proceedings Act.

Overall, the Court allowed both the appeal and cross-appeal in part: the 
non-resident subclass was approved generally, while contemplating a further 
application to determine whether on an opt in or opt out basis; the claims based 
on breach of privacy or intrusion into seclusion under federal common law were 
struck; and the wording of the damages question was simplified to simply refer to 
aggregate damages under the Class Proceedings Act.



OnPoint Legal Research  |  OnPoint Legal Research  |  Take FiveTake Five

Seeking Lawyer

Click for details of the position and how to apply. 

604.879.4280  |  info@onpointlaw.com

PB

24

Our job board reaches over 2,500 lawyers across B.C. and hundreds more in 
Alberta and the rest of Canada, all of whom have opted in to receive Take Five. 
Email info@onpointlaw.com or call 604-879-4280 for more information about 

posting a Featured Job, a listing on the Job Board, or both.

TAKE FIVE JOB BOARD

https://www.cbabc.org/Publications-and-Resources/Job-Board/2020/September/Seeking-Lawyer


September 2020September 2020

604.879.4280  |  info@onpointlaw.com

PB

25

“OnPoint has always 
performed in a timely, 
effective and professional 
manner and has done 
excellent work at a 
reasonable price. We do 
not hesitate to use their 
services.” 

Larry Kahn, QC and 
Marvin Lithwick, Kahn 
Zack Ehrlich Lithwick
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