
 
 
 
 
 
 
 
May 11, 2016 
 
Senator Ricardo Lara, Chair 
Honorable Committee Members 
CALIFORNIA SENATE APPROPRIATIONS COMMITTEE 
State Capitol, Room 2206 
Sacramento, CA 95814 
 
 Re: SB 1277 (Hancock), as amended April 4, 2016 – Opposition 
 
Dear Chairman Lara: 
 
 The following comments and opposition to SB 1277 (Hancock), as amended, are offered on 
behalf of our client, California Capital and Investment Group. 
 

BASIS FOR OPPOSITION 
 
 SB 1277 is a clear effort to allow the 2016 Oakland City Council to avoid the significant legal 
liability and financial consequences of voiding vested rights granted by the 2012 Oakland City Council in 
conjunction with the redevelopment of the former Oakland Army Base.  Tens of millions of dollars have 
already been irrevocably spent and legally binding commitments made in reasoned reliance on those 
vested rights.  Even should SB 1277 be adopted, it will not spare the City from the consequences of its 
potentially illegal and ultra vires actions, but may join the State as complicit therein. 
 
 The Legislature, including this Committee, should be offended at the request to void clear, 
longstanding legal precedents and instead create a new Legislative for project-specific opposition.  The 
fact that, for the first time, CEQA is being exploited to impose project-specific mandates not applicable 
beyond the subject case is particularly offensive.   
 
 Finally, by targeting this single project and purporting to deprive it, and it alone, of its redress in 
court as to the applicability, or lack thereof, of well-established CEQA precedents regarding 
supplemental environmental review, SB 1277 is an illegal and constitutionally prohibited bill of 
attainder. 
 

If the 2016 Oakland City Council has reconsidered the propriety of the fully vested rights granted 
by its predecessor in 2012, it must do so in full accord with the Constitution and all governing laws, 
including the longstanding pillar of the “vested rights” doctrine in California.  And so must the 
Legislature. 
 

David C. Smith 
(510) 735-0034 

dsmith@sticeblock.com 
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BACKGROUND 
 

Background of the Oakland Army Base and Vision for a New, Model Future 
 

The former 430-acre Oakland Army Base sat fallow and abandoned for the better part of a 
decade, many proposed re-use plans proving infeasible for a variety of reasons.  In 2008, however, the 
City began considering a proposal by California Capital and Investment Group and others to capitalize 
upon the site’s immediate proximity to both a deep-water port and existing rail capacity.  Among other 
things, these circumstances allowed for significant international goods movement without the 
corresponding diesel emissions inundation of the community by truck traffic and long lines of 
18-wheelers queued up and idling – emissions spewing – in and around the facility.  Economic vitality, 
local jobs for local workers, state-of-the-art environmental standards, and premiere operational 
protocols were the foundation of the effort.  Thus, the vision for the Oakland Global Trade and Logistics 
Center (Oakland Global or Project), a model public-private partnership for an integrated, multi-modal, 
world class and state-of-the-art facility, was born. 
 
CEQA Vests the Determination to Require Supplemental CEQA Review of a Project in the LOCAL 
AGENCY, and Provides Clear Rules to Govern that Determination 
 
 A leading CEQA treatise defines the circumstances and criteria under which a local agency may 
require supplemental CEQA review once an EIR has been certified: 
 

The process of preparing an EIR is invariably expensive and time 
consuming. To give a degree of finality to the results, CEQA includes a 
strong presumption against requiring any further environmental review 
once an EIR has been prepared for a project. Pub Res C §21166. San 
Diego Navy Broadway Complex Coalition v City of San Diego (2010) 185 
CA4th 924; Moss v County of Humboldt (2008) 162 CA4th 1041, 1049. 
This presumption implements the legislative policy favoring "prompt 
resolution of challenges to the decisions of public agencies regarding 
land use." Citizens for a Megaplex-Free Alameda v City of Alameda 
(2007) 149 CA4th 91, 111.  
 
Under Pub Res C §21166, once an EIR has been completed, the lead 
agency or a responsible agency may not require a subsequent or 
supplemental EIR unless 
• Substantial changes are proposed in the project that will require 

major revisions of the EIR []; 
• Substantial changes occur in the circumstances under which the 

project is being undertaken that will require major revisions in the 
EIR []; or 

http://online.ceb.com/CalCodes/code.asp?code=PRC&section=21166
http://online.ceb.com/CalCases/CA4/185CA4t924.htm
http://online.ceb.com/CalCases/CA4/185CA4t924.htm
http://online.ceb.com/CalCases/CA4/185CA4t924.htm
http://online.ceb.com/CalCases/CA4/162CA4t1041.htm
http://online.ceb.com/CalCases/CA4/149CA4t91.htm
http://online.ceb.com/CalCases/CA4/149CA4t91.htm
http://online.ceb.com/CalCodes/code.asp?code=PRC&section=21166
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• New information of substantial importance to the project that was 
not known and could not have been known at the time the EIR was 
certified as complete becomes available []. 

 
Agencies are prohibited from undertaking further CEQA review unless 
the conditions stated in the statute are met. Melom v City of Madera 
(2010) 183 CA4th 41. Each of these exceptions to the general rule arises 
after an EIR has been certified for a project but before the next 
discretionary decision to carry out or approve the project. Exceptions 
can also arise when an agency makes a discretionary decision to 
approve changes to a project. See Citizens Against Airport Pollution v 
City of San Jose (2014) 227 CA4th 788. Once all discretionary decisions 
have been made, however, none of the exceptions triggers further 
environmental review. See 14 Cal Code Regs §15162(c).  (Kostka and 
Zischke, Practice Under the California Environmental Quality Act (2d ed 
Cal CEB), § 19.2.) 

 
Further, 
 

Responsible agencies are agencies, other than the lead agency, that 
have some discretionary authority for carrying out or approving a 
project. 14 Cal Code Regs §15381. Responsible agencies generally rely 
on the information in the CEQA document prepared by the lead agency 
and ordinarily are not allowed to prepare a separate EIR or negative 
declaration. Bakman v Department of Transp. (1979) 99 CA3d 665, 678; 
14 Cal Code Regs §15096(a).  (Id. at § 3.18.) 

 
 In lay speak, one of three criteria must be present for supplemental CEQA review:  
 

1. Substantial changes in the project;  
 
2. Substantial changes in the environment; or  
 
3. New information that was not known or could not have been known at the time of CEQA 

compliance.. 
 
 Projects opponents argue that the Project is subject to both the “changes in the Project” and 
“new information” triggers.  This is simply false on both accounts.  First, there is no change in the 
project.  The construction and operation of a “bulk commodity terminal” was included in the Project 
description, was analyzed in the EIR, and was granted vesting entitlements by the City.  What is being 
developed is exactly what was applied for and vested in 2012. 
 

http://online.ceb.com/CalCases/CA4/183CA4t41.htm
http://online.ceb.com/CalCases/CA4/183CA4t41.htm
http://online.ceb.com/CalCases/CA4/227CA4t788.htm
http://online.ceb.com/CalCases/CA4/227CA4t788.htm
http://online.ceb.com/CalCases/CA3/99CA3d665.htm
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 As for the allegation of “new information,” as provided below, the City not only “should have 
known” the potential commodity array for the terminal they were approving, they were repeatedly 
given documentation that expressly disclosed those commodities.  There is not new information. 
 
At All Relevant Times, the City Knew the Potential Array of Commodities that Could Be Shipped 
Through the Oakland Bulk and Oversized Terminal (OBOT) 
 
 In recent proceedings at both the City and Legislature, many claim that at the time of 
entitlement and vesting, the City did not know and could not have known the potential array of 
commodities that could be transported through OBOT.  This is simply false.  The City not only could and 
should have known, it was given clear documentation of the commodities handled at that time by bulk 
commodity terminals.  
 

At all times in the visioning and proposal of Oakland Global, it included a bulk and oversized terminal 
to handle and transport non-containerized, bulk commodities.  In late 2011, as the City was still 
investigating the viability and profitability (in which the City had a direct interest) of OBOT, the Project 
proponents provided the City with a PowerPoint presentation by Kinder Morgan, the exclusive proposed 
tenant/operator of OBOT from June 2011 to June 2014, an operator of 80 bulk commodity terminals in 
30 U.S. states and in Canada, explaining what a bulk terminal does and the materials that currently pass 
through them.  Specifically, a pie chart on page 7 of the presentation unmistakably and expressly 
identifies the “Bulk Tonnage Breakout” of these facilities in pie-chart format as follows: 
 

• Coal: 34% 
• Ores/Metals (Bulk) 22% 
• Petcoke: 14% 
• Other Bulk: 9% 
• Fertilizers: 6% 
• Ores/Metals (Break-Bulk): 4% 
• Salt: 4% 
• Aggregate: 2% 
• Cement (including Clinker): 1% 
• Break-Bulk: 0% 

 
The October 2011 presentation provides a similar breakdown for “Liquids Throughput 

Breakout.”  The Kinder Morgan presentation is attached to this letter as Attachment A. 
 
Additionally, in late 2011/early 2012 the City’s Community and Economic Development Agency 

retained the Tioga Group, Inc. to help its investigation.  The scope of work for Tioga includes: “The first is 
a review of the history of such cargos moving to/from the West Coast of North America (WCNA); the 
second is an assessment of the competitive aspects as posed by nearby, alternative port facilities; the 
third is an explanation of attraction, if any, of the availability of inland rail service as compared to 
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alternative ports on the WCNA.”  The December 2011 Tioga Proposal is attached as Attachment B.  The 
project proponents were interviewed by Tioga on three occasions.   

 
Further, as the City tried to better understand the vision for OBOT in conjunction with its 

potential adoption of a second vesting entitlement for the Project, the Development Agreement 
approved in July 2013, the Project proponents made available in June 2012 and May 2013 a video on 
DVD that presented and promoted what they considered the closest comparable facility at that time: 
Pier G in Long Beach.  That video is available for review 
at:  https://www.youtube.com/watch?v=SbeuMtSeQ7A .  At minute 1:15 of the 10 minute presentation, 
the representative announces: “Welcome to Pier G here at the Port of Long Beach.  Behind me is the 
bulk facility where we handle commodities like petroleum coke, coal, soda ash, and sulfer.” 
 
 Additional provisions of information demonstrating the City’s knowledge regarding the potential 
for coal to be a commodity shipped through the terminal include: 
 

• May 8-11, 2012 email exchanges between staff members at the Port of Oakland, a department 
of the City, specifically noting that coal had been expressly referenced as a potential commodity 
to be shipped; 

• Provision of the Long Beach Pier G video to Project-responsible City staff in June 2012; 

• January 16, 2013 emails by Port of Oakland staff members expressly stating that the developers 
of OBOT had included coal as a potential commodity for shipment; 

• A Port-funded review dated May 31, 2013 by Lautsch Davis, expressly including coal as one of 
several commodities on a “Suggested List of Commodities” (attached hereto as Attachment C); 
and 

• September 15, 2013 emails between staff members at the Bay Conservation and Development 
Commission to a staff attorney at EarthJustice, and forward to a staff attorney at the Sierra Club, 
noting that coal had been expressly included in discussions regarding potential commodities at 
OBOT. 

 
And of these were just the documents located after only a cursory first review of Project documentation 
and the history of correspondence. 

Thus, the City was repeatedly presented factual data as to the commodities being shipped 
through bulk facilities at the time the City was considering OBOT, and staff for both the City and the Port 
(a department of the City) openly debated the potential for coal.   

 
But even had City officials and staff not seen or for whatever reason ignored or otherwise failed 

to review such materials, there can be no claim that they could not have known the commodities 
passing through bulk facilities.  Indeed, a mere Google search of the term “bulk commodities” would 
immediately show a market dominated by the very commodities with which the City today takes issue.  
Even the Cambridge Business English Dictionary defines “bulk goods” as “goods such as coal, grains, oil, 

https://www.youtube.com/watch?v=SbeuMtSeQ7A
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or chemicals that are not packaged in any type of container and are stored, transported, and sold in 
large quantities.” 
 
CEQA Review and Vesting Entitlements 
 
 An environmental impact report for then-re-use proposals for the Army Base was prepared in 
the early 2000s.  With the revised proposal for Oakland Global, the City caused to be prepared an 
addendum EIR in 2012 (collectively, EIR), in full compliance with CEQA mandates, and adopted it.  That 
adoption included the imposition of an extensive suite of mandatory mitigation measures and 
conditions of approval.  Supported by the EIR, the City adopted the first of the vesting entitlements for 
Oakland Global, a Lease Disposition and Development Agreement (LDDA) on October 23, 2012. 
 
 Beyond its initial adoption of the EIR on June 19, 2012, the City relied and re-affirmed the EIR in 
conjunction with future approvals related to the Project.  These included:  
 

• Port review and adoption of the EIR on June 21, 2012; 

• A letter by the City to stakeholder interests on August 30, 2012 reaffirming its confidence the 
breadth and legal sufficiency of the CEQA review conducted for the Project (attached hereto as 
Attachment D); 

• Adoption of the vesting Lease Disposition and Development Agreement on October 23, 2012; 

• Approval of the Project grants by the California Transportation Commission including reliance on 
the EIR on October 24, 2012; 

• Adoption of a Development Agreement on July 16, 2013;   

• Council adoption of the Third Amendment to the LDDA and Mid-Project Budget Revision on 
December 16, 2014; and 

• On July 21, 2015, the City Council adopted a resolution of formation of a Community Facilities 
District in support of development activities at Oakland Global. 

 
Graphic timelines show the juxtaposition of discretionary approvals made by the City in reliance 

upon and reaffirming the legitimacy of the Addendum are attached hereto as Attachment E.  
 
Political Opposition to Coal and Sierra Club Campaign 
 
 At some point in 2013, after completion of CEQA and adoption of the vesting entitlements for 
Oakland Global, the Sierra Club and others began a public campaign opposing speculation that coal 
could be transported through OBOT or elsewhere in Oakland.  Proponents of Oakland Global were asked 
about the potential for coal shipments.  Oakland Global, based on exclusive business conversations at 
the time, stated their immediate focus was iron ore and copper concentrate, which was accurate when 
stated.  Importantly, however, when pressed to make a pledge to take coal and all fossil fuels “off of the 
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table” as  potential commodities, Oakland Global consistently and repeatedly refused.  To be viable in 
the competitive marketplace, Oakland Global explained, the facility must be precisely what the 
developers applied for and what the City approved and vested: a full-service commodity terminal 
responsive to the demands of the market.   
 
EarthJustice/Sierra Club Forced to Withdraw Lawsuit Seeking to Force Supplemental CEQA Review 
 
 On October 2, 2015, EarthJustice, the Sierra Club, and others filed a Petition for Writ of Mandate 
against the City of Oakland and Oakland Global’s developers seeking to force supplemental CEQA review 
of the Project based upon a claim of new information and changes in the project.  Basically, the 
Petitioners alleged that they did not know and could not have known of the potential for coal to be 
shipped through OBOT until an April 2015 press report out of Utah that four counties there where 
considering a grant that would allow commodities produced in those counties to be shipped through 
OBOT including, potentially, coal. 
 
 In response, Oakland Global filed a motion to summarily dismiss the Petition on its face, given 
that the allegation that the Petitioners did not know and could not have known of the potential universe 
of commodities for OBOT was demonstrably false.  Among other things, the Sierra Club’s own 
newsletter, The Yodeler, speculated about the potential for coal to be shipped through OBOT on May 19, 
2014.  And a June 30, 2014, Yodeler, article called for a “campaign and community outreach event” on 
the issue. 
 
 Given the clear showing that the Petitioners’ challenge was and is barred by relevant CEQA laws 
and precedents, the Petitioners had no choice but to withdraw it prior to the court dismissing it. 
 
 It is the belief of our client and many others that the pressure today for “additional CEQA 
review” is in no way a genuine effort to invoke CEQA’s legitimate provisions.  Rather, in the wake of a 
changed political landscape, Project opponents simply seek a new litigation “trigger.”  Regardless of how 
any supplemental review concluded, if it ever would be, the true purpose was to lay the foundation for a 
renewed lawsuit of likely interminable duration. 
 
Oakland’s “Health and Safety” Review and Proposals to Re-Open CEQA 
 
 On September 21, 2015, the Oakland City Council convened an “evidentiary hearing” regarding 
health and safety implications of potential coal shipments.  Premised upon a standard provision of every 
development agreement recognizing that a city may not contract away its police power to keep its 
citizen’s safe, Project opponents solicited what they hoped would be justification for negating in whole 
or in part the Project’s vested entitlement.  After an hours-long and chaotic hearing, the City keep the 
public record open until October 6, 2015, requesting “interested parties” to submit any additional 
information related to coal by that time.  Since that time, Oakland City staff reported to the Council that 
its review of the record has been ongoing.  The ongoing review by the City has missed several deadlines 
set by the Council for its conclusion and remains open. 
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 In February 2016, staff agendized a proposal for the Council to appropriate $208,000 for an 
outside expert to analyze the record received on the matter.  On the brink of the hearing, the Mayor of 
Oakland issued a statement asking the Council not to act on the matter, but rather “further evaluate 
other, potentially more effective options.”  Senator Hancock’s four bills were introduced just a matter of 
days later. 
 
 Among other things, the record compiled in those proceedings demonstrated that coal is 
actively transported through Oakland by rail already, today, with no reaction by the City as to potential 
“health and safety” concerns.  Further, there is irrefutable substantive expert testimony now before the 
City that coal is  and can be transported without concern to health and safety given now 
well-established procedures and protocols, all of which the Project is obligated to implement.  Further, 
as to anecdotal claims of potential hazards and concerns by Project opponents, they are all fully 
speculative given that none of the opposition testimony analyzed the specific mitigation measures and 
conditions of approval with which the Project already is obligated to comply. 
 
 Regardless of content of the record, the “health and safety review” proceedings appear to have 
devolved into an interminable morass of delay and indecision.  Rather than rule on the initial record 
compiled over six months ago, the Council is now proposing an expanded inquiry beyond coal to 
“hazardous fuel products” and other materials.  What will be next? 
 
The Issue Is Not Any Single Commodity But Project Viability Based on Market Demand 

 
 Recent media attention has focused on political opposition to the project based on speculation 
as to the potential for coal to pass through the terminal at Oakland Global.  To clarify, there have been 
no commitments to specifically include or to exclude any particular commodity at Oakland Global.  The 
issue is not about any particular commodity.  The issue is that the market for bulk commodity transport 
demands, and the City of Oakland entitled, a full-service facility, capable of adapting to and 
accommodating the demands of the market at any given point in time.  As to any legal commodity, even 
those designated “hazardous” by the Environmental Protection Agency (which, by the way, coal is not), 
safety standards are well defined in places such as the Code of Federal Regulations and operational 
handbooks for common carrier railroads.  In its entitlement process, the City of Oakland confirmed that 
all aspects of Oakland Global, including the terminal, are capable of implementing all required safety 
measures appropriate for the respective commodity that may be transported at any given time. 
 

SB 1277 IS A CONSTITUTIONALLY PROHIBITED BILL OF ATTAINDER 
 
 Both the federal and California state constitutions prohibits bills of attainder.  (U.S. Const. art. I, 
§9;  Cal. Const. art. I, § 9; see Law School Admissions Council, Inc. v. State (2014) 222 Cal.App.4th 1265, 
1298-99.)  A law constitutes a bill of attainder if it (1) singles out particular parties and (2) imposes 
punishment on those parties without a trial.  (SeaRiver Maritime Financial Holdings, Inc. v. Mineta (9th 
Cir. 2002) 309 F.3d 662, 668 [citing Nixon v. Adm’r of Gen. Servs.(1977) 433 U.S. 425].) 
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 By singling out Oakland Global alone and punitively subjecting it to heightened mandates under 
the California Environmental Quality Act depriving Oakland Global of the opportunity to seek judicial 
redress for the review requirement in contravention of established CEQA statutes and case law, SB 1277 
constitutes a text book bill of attainder prohibited by both the federal and California state constutions. 
 

CONCLUSION 
 
 If the 2016 Oakland City Council has reconsidered the propriety of the fully vested rights granted 
by its predecessor in 2012, it must do so in full accord with the Constitution and all governing laws, 
including the longstanding pillar of the “vested rights” doctrine in California.  And so must the 
Legislature. 
 
 At the April 13 hearing in the Senate’s Transportation and Housing Committee, the author and 
supporters of SB 1277 asserted repeatedly and confidently, and  mistakenly,  that two of the three 
statutory triggers for supplemental CEQA review have undeniably occurred.  The inescapable question 
is: why, then, the need for legislative intervention?  CEQA statutes, Guidlelines, and case law are clear as 
to the criteria for supplemental review, and they indisputably vest determination of those highly fact-
specific considerations in the local agency.  “Why then,” each member of this Committee must ask 
themselves in good conscience, “is the Legislature being asked to take an unprecedented act of 
exploiting CEQA at the project-specific level to effectively kill that project, just because the project has 
now become politically disfavored?”  And aside from establishing an unprecedented and dangerous 
CEQA precedent (i.e., exploitation of CEQA by asking the Legislature to layer on new demands and 
burdens at the project level), such an action could expose the State, along with the City, to hundreds of 
millions of dollars of liability. 
 
 We ask the members of this Committee to instead uphold the integrity of CEQA and, indeed, the 
rule of law and reject SB 1277. 
 
 

    Sincerely, 
 
 
 
    David C. Smith 
    STICE & BLOCK, LLP 
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2011 

2012 

2013 

2014 

2015 

INFORMATION PROVIDED GOVERNMENT ACTIONS 

October 2011: 
Kinder Morgan presentation of commodities 
shipped through their 80 bulk facilities, 
including coal. 

December 22, 2011: 
Tioga RFP to City Economic Development to 
review viability and operations of bulk 
commodity terminal. 

May 8-11, 2012: 
Email exchanges between Port staffers re coal 
at OBOT and Port generally. 

June 2012: 
City provided video of example facility – Pier G 
at Port of Long Beach – with primary 
commodities including coal. 

May 31, 2013: 
Port-commissioned study by Lautsch Davis 
with “Suggested List of Commodities” including 
coal. 

September 15, 2013: 
BCDC staff emails EarthJustice attorney (who 
forwards to Sierra Club attorney) knowledge 
that coal possible commodity. 

December 23, 2013: 
Project newsletter statement that focus is not 
on coal, which was true when said based on 
focus of exclusive negotiations. 

October 16, 2015: 
Email by and between City staff re EIR’s 
original consideration of coal. 

June 19, 2012: 
City adopts EIR Addendum for Project. 

June 21, 2012: 
Port approves EIR Addendum for Project. 

August 30, 2012: 
Letter by City to stakeholders affirming 
sufficiency and comprehensiveness of EIR. 

October 23, 2012: 
City adopts vesting Lease Disposition and 
Development Agreement. 

October 24, 2012: 
California Transportation Commission adopts 
EIR Addendum for Project. 

July 16, 2013: 
City adopts Development Agreement, relying 
on Addendum. 

December 16, 2014: 
City adopts 3rd Amendment to LDDA and 
Mid-Project Budget Revision, relying on 
Addendum. 

September 21, 2015: 
Initial City hearing on “Health and Safety 
Review” regarding transport of coal. 



Oakland Army Base Redevelopment
TIMELINE

MASTER DEVELOPER SELECTION PROCESS
2 YEARS

INFRASTRUCTURE CONSTRUCTION
4 YEARS

2008 2009 2010 2012 2015 2016 2017 2018 2019

Kinder Morgan & Metro Ports Agreements
September 2011 – March 2014

(eg. KM/UPRR negotiating with Nevada Iron)

TLS ENA
April 2014

TLS Lease Option Agreement
November  2014 - Present

BULK TERMINAL SUB TENANT LEASE NEGOTIATIONS
4.5 YEARS

2013 20142011
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