
•	 Customary	laws	and	practices	are	customary	laws	norms	and	practices	of	local	and	traditional	
communities	that	are	legally	recognized	in	Kenya.

•	 Derivative	work	is	any	intellectual	creation	or	innovation	based	upon	or	derived	from	traditional	
knowledge	or	traditional	cultural	expressions.

•	 Holder	 means	 local	 and	 traditional	 communities	 and	 recognized	 individuals	 or	 organizations	
within	 such	 communities	 in	 whom	 the	 custody	 or	 protection	 of	 traditional	 knowledge	 and	
traditional	cultural	expressions	are	entrusted	in	accordance	with	the	customary	law	and	practices	
of	that	community.	

•	 National	 Competent	 Authority	 means	 a	 body	 or	 agency	 entrusted	 with	 the	 responsibility	 of	
administering	the	provisions	of	the	Act.

•	 Traditional	 context	 means	 the	 mode	 of	 using	 traditional	 knowledge	 or	 traditional	 cultural	
expressions	in	their	proper	artistic	framework	based	on	continuous	usage	by	the	community.

•	 Traditional	 cultural	 expressions	 means	 any	 forms	 whether	 tangible	 or	 intangible	 in	 which	
traditional	culture	and	knowledge	are	expressed,	appear	or	are	manifested	and	comprise	of	the	
following	forms

of	expressions	of	combinations	thereof-	(a)verbal	expressions	including	stories,	epics,	legends,	poetry,	
riddles,	other	narratives	words,	signs,	names	and	symbols;	(b)musical	expressions	including	songs	and	
instrumental	music;	(c)	expressions	by	movement,	including	dances,	plays	rituals	or	other	performances,	
whether	or	not	reduced	to	a	material	form;	(d)	tangible	expressions,	including	productions	of	art	drawings,	
designs,	painting,	including	body-painting,	carvings,	sculptures,	pottery,	terracotta,	mosaic,	woodwork,	
metal	ware,	jewelry,	basketry,	needlework,	textiles,	glassware,	carpets,	costumes,	handicrafts,	musical	
instruments	and	architectural	forms.

•	 Traditional	 knowledge	 is	 any	 knowledge	 originating	 from	 an	 individuals,	 local	 or	 traditional	
community	that	is	the	result	of	intellectual	activity	and	insight	in	a	traditional	context,	including	
know-how,	skills,

innovations,	practices	and	learning,	embodied	in	the	traditional	lifestyle	of	a	community	or	contained	in	
the	codified	knowledge	systems	passed	on	 from	one	generation	 to	another	and	 includes	agricultural	
environmental	 or	 medical	 knowledge	 and	 knowledge	 associated	 with	 genetic	 resources	 or	 other	
components	of	biological	diversity	and	know-how	of	traditional	architecture,	construction	technologies,	
designs,	marks	and	indications.

The	purpose	of	this	Act	is	to-	protect	holders	of	traditional	knowledge	against	any	infringement	of	their	
rights;	 protect	 traditional	 knowledge	 and	 traditional	 cultural	 expressions	 against	 misappropriation,	
misuse	 and	 unlawful	 exploitation	 beyond	 their	 traditional	 context;	 promote	 sustainable	 utilization	
of	 traditional	 knowledge	 and	 traditional	 cultural	 expressions	 and	 ensure	 communities	 receive	
compensation	and/or	royalties	for	the	use	of	their	cultures	and	cultural	heritage;	recognize	the	intrinsic	
value	of	traditional	cultures	and	traditional	cultural	expressions,	including	their	social,	cultural,	economic,	
intellectual,	commercial	and	educational	value;	promote	the	fair	and	equitable	sharing	and	distribution	
of	monetary	and	non-monetary	benefits	arising	 from	 the	use	of	 traditional	knowledge	and	 traditional	
cultural	expressions	and	prevent	the	acquisition	or	exercise	of	intellectual	property	rights	inappropriately	
acquired	over	traditional	knowledge,	traditional	cultural	expressions	and	their	derivatives.

Additionally,	preserve	and	promote	traditional	cultural	expressions	for	appreciation	of	cultural	diversity,	
national	 pride	and	 identity	 for	 posterity;	 promote	 respect	 for	 traditional	 cultures	 in	 order	 to	 meet	 the	
needs	of	communities	by	empowering	them;	promote	the	effective	of	traditional	knowledge	and	traditional	
cultural	expressions	for	the	development	of	culture	and	identity	of	communities	and	respect,	preserve	
and	maintain	knowledge,	innovations	and	practices	of	the	holders	of	traditional	knowledge	and	traditional	
cultural	expressions	embodying	traditional	lifestyles	relevant	for	the	conservation	and	sustainable	use	
of	 biological	 diversity	 and	 promote	 their	 wider	 application	 with	 the	 approval	 and	 involvement	 of	 the	
holders	of	such	knowledge,	innovations	and	practices.	Further	the	Act	applies	to	traditional	knowledge	
and	traditional	cultural	expressions	that	were	in	existence	before	the	commencement	of	this	Act	or	are	
created	on	or	after	that	commencement.

The	 Act	 does	 affect	 or	 apply	 to	 rights	 that	 exist	 immediately	 before	 the	 commencement	 of	 this	 Act	
including	intellectual	property	rights.	It	does	not	affect	or	apply	to	contracts,	licenses	or	other	agreements	
entered	into	by	traditional	owners	before	the	commencement	of	this	Act	in	relation	to	the	use	of	traditional	
knowledge	 or	 traditional	 cultural	 expressions.	 On	 the	 traditional	 knowledge	 the	 act	 provides	 for	 the	
protection	criteria	 for	 traditional	knowledge,	 formalities	 relating	 to	protection	of	 traditional	knowledge,	
beneficiaries	of	protection	of	traditional	knowledge,	rights	conferred	to	holders	of	traditional	knowledge,	
recognition	of	knowledge	holders,	compulsory	license	and	duration	of	protection	of	traditional	knowledge.	
On	 protection	 of	 traditional	 cultural	 expressions,	 the	 act	 provides	 on	 protection	 of	 traditional	 cultural	
expressions,	 protection	 criteria	 of	 traditional	 cultural	 expressions,	 formalities	 relating	 to	 traditional	
cultural	expressions,	beneficiaries	of	protection	of	traditional	cultural	expressions,	protection	of	traditional	
cultural	expressions	against	unlawful	acts	and	duration	of	protection	of	traditional	cultural	expressions.

The	general	provisions	provides	for	exceptions,	limitations	and	derivative	works.	On	moral	rights	the	Act	
has	provided	 the	definition	of	moral	 rights,	assignment	and	 licensing,	additional	 rights	and	equitable	
benefit	 sharing	 rights.	 On	 management	 of	 rights,	 the	 act	 provides	 that	 an	 authorization	 to	 exploit	
traditional	knowledge	and	 traditional	cultural	expressions	will	be	granted	by	 the	holders	of	 traditional	
knowledge	and	traditional	cultural	expressions	or	where	the	holders	so	wish	from	the	National	Competent	
Authority	 on	 the	 request	 and	 behalf	 of	 the	 holders.	This	 part	 also	 provides	 on	 access	 to	 traditional	
knowledge	associated	with	genetic	resources,	application	for	consent,	public	consultation,	identification	
of	holders,	uncertainty	or	dispute	of	ownership,	authorized	user	agreements,	no	traditional	holder,	owner	
or	agreement	about	ownership,	referral	of	proposed	agreement	to	National	Competent	Authority,	terms	
and	conditions	of	user	agreement,	authorized	user	agreement	and	prior	informed	consent,	no	authorized	
user	agreement	 reached	and	obtained	consent	 from	 traditional	 knowledge	holders.	On	sanction	and	
remedies	the	act	provides	on	offences	and	penalties,	civil	action	and	remedies,	other	mechanisms	to	
resolve	disputes	as	well	as	other	rights	and	remedies.

On	protection	of	foreign	holders,	the	act	provides	on	protection	of	eligible	foreigner	while	the	last	part	
on	 transitional	 measures	 and	 miscellaneous.	 Upon	 the	 commencement	 of	 this	 Act	 any	 person	 who	
before	the	commencement	of	this	Act	was	involved	in	the	exploitation	and	dissemination	of	traditional	
knowledge	will
	
be	required	to	comply	with	the	provisions	of	this	Act	within	twelve	months	subject	to	equitable	treatment	
of	the	rights	acquired	by	third	parties	in	good	faith.	The	continued	use	of	traditional	cultural	expressions	
rights	acquired	before	the	commencement	of	this	Act	will	within	twelve	months	of	the	commencement	
of	this	Act	be	reviewed	and	harmonized	with	the	provisions	of	this	Act	subject	to	equitable	treatment	of	
the	rights	and	interests	acquired	by	third	parties	through	prior	use	in	good	faith.	The	Cabinet	Secretary	
is	 to	make	 regulations	 for	 the	 implementation	of	 the	Act	and	may	amend	 them	where	necessary.	 In	
accordance	 with	 reciprocal	 arrangements,	 this	 Act	 may	 provide	 the	 same	 protection	 to	 traditional	
knowledge	and	traditional	cultural	expressions	originating	in	other	countries	or	territories	as	is	provided	
to	traditional	knowledge	and	traditional	cultural	expressions	originating	in	Kenya.

Conclusion
Jurisprudence	 of	 courts	 before	 2010	 show	 the	 inferiority	 of	 customary	 law.	 Further	 the	 repugnancy	
clause	 has	 formed	 the	 basis	 for	 the	 disqualification	 and	 treatment	 of	 customary	 law	 as	 inferior.	The	
inferiority	was	also	propped	by	the	fact	that	customary	law	is	an	unmodified	source	of	law	and	therefore	
must	be	proved	in	court.	The	history	may	act	as	an	impediment	to	the	application	of	traditional	dispute	
resolution	mechanisms	thus	there	is	need	to	change	of	mindset	and	perceptions	amongst	judges,	lawyer	
and	the	wider	citizenry	towards	customary	law	if	traditional	justice	systems	are	to	contribute	to	enhanced	
access	to	justice	for	communities	in	Kenya.

RESOURCE CONFLICT INSTITUTE

P.O	BOX:	7150	–	20110
Tell:	(+254)	51-2211-046		Cell:	(+254)	72-2256-059

Email	info@reconcile-ea.org
Website:	www.reconcile-ea.org

Location:	Off	Oginga	Odinga	Avenue	next	to	Sunrise	Evans	Hospital

Prepared by Angela Nyanchama & Designed Hamphrey Musa

Appling
Customary 
law in Kenya

HM
Typewritten text
Legal/Policy Research & Advocacy Department



Introduction
For	a	 long	time,	customary	law	has	been	stated	as	an	inferior	source	of	 law	in	comparison	to	formal	
laws.	Consequently,	certain	customary	practices	and	traditions	that	can	foster	social	justice	and	peaceful	
coexistence	amongst	communities	such	as	traditional	justice	systems	had	not	been	formally	recognized	
in	 law.	 However,	 the	 2010	 Constitution	 recognizes	 customary	 law	 and	 the	 use	 of	 traditional	 dispute	
resolution	mechanisms	in	resolving	disputes.	Customary	law	plays	a	significant	role	in	the	lives	of	Kenyans.	
It	may	be	defined	as	consisting	of	the	unwritten	norms	and	practices	of	small-scale	communities	which	
dates	back	from	pre-colonial	times	but	has	undergone	transformation	due	to	colonialism	and	capitalism.	
It	 is	 characterized	 by	 dynamism	 and	 flexibility	 as	 it	 develops	 and	 takes	 on	 different	 permutations	 in	
response	to	changing	circumstances.

The	sources	of	law	in	Kenya	are	set	out	in	section	3	of	the	Judicature	Act	cap	8	where	subsection	1	lists	
the	following;	the	Constitution,	all	other	written	laws	and	the	substance	of	English	common	law.	The	Act	
provides	that	the	said	common	law	doctrines	of	equity	and	statutes	of	general	application	will	apply	so	
far	only	as	the	circumstances	of	Kenya	and	its	inhabitants	permit	and	subject	to	such	qualifications	as	
those	circumstances	may	render	necessary.	The	High	Court,	the	Court	of	Appeal	and	all	subordinate	
courts	will	be	guided	by	African	customary	law	in	civil	cases	in	which	one	or	more	of	the	parties	is	subject	
to	it	or	affected	by	it	so	far	as	it	is	applicable	and	is	not	repugnant	to	justice	and	morality	or	inconsistent	
with	any	written	law,	and	will	decide	all	such	cases	according	to	substantial	justice	without	undue	regard	
to	 technicalities	 of	 procedure	 and	 without	 undue	 delay.	Thus	 it	 is	 clear	 from	 the	 Judicature	 Act	 that	
customary	law	is	a	source	of	law	in	Kenya.

The	Judicature	Act	subjects	the	application	of	customary	law	to	the	‘repugnancy	test’	that	is	customary	
law	must	not	be	repugnant	to	justice	and	morality.	This	means	that	a	rule	of	customary	law	must	not	be	
applied	where	the	court	is	of	the	opinion	that	it	offends	justice	or	morality.	However,	it	is	to	be	noted	that	
the	application	of	this	test	is	dependent	on	judicial	discretion	as	to	what	constitutes	justice	and	morality.	
For	instant	in	the	case	of	Kamete	Ene	Ateti	Marine	v	Mosupai	Ole	Ateti	Nbi.	High	Court	Civil	Appeal	No.	
224	of	1995	the	court	was	of	the	view	that	customs	and	traditions	are	time	tested	and	based	on	wisdom	
and	experience,	hence	 they	should	not	be	brushed	aside	 lightly,	however	 tempting	 it	might	be	 to	do	
so,	unless	there	are	sound	reasons	for	it,	which	have	to	be	judicially	determined.	When	the	white	man	
straddled	in	Africa	his	mission	was	to	bring	civilization.	The	end	result	was	the	near	extinction	of	African	
customs	and	cultural	practices	which	were	violently	uprooted	and	supplanted	with	their	own	culture	and	
customs.

With	time	Africans	looked	down	upon	their	customs	and	culture	viewing	them	as	backward	and	utterly	
repugnant.	Ultimately	the	Kenyan	legal	system	was	left	in	a	position	whereby	custom	was	taken	away	
from	 the	people	and	made	subject	 to	 judges	who	solely	determine	what	 is	 custom	and	what	 is	not.	
These	judges	having	been	schooled	in	the	very	best	have	no	moral	authority	whatsoever	to	make	such	
determination.	The	proper	custodians	of	the	people’s	customs	are	the	community	elders	and	it	is	they	
to	make	any	such	conclusions.	It	 is	clear	under	the	Judicature	Act	that	customary	law	applies	to	civil	
cases	but	criminal	cases	as	the	Judicature	Act	implies	is	not	applicable	to	criminal	cases.	Section	77(8)	
of	the	former	Constitution	provided	that	a	person	could	not	be	convicted	of	a	criminal	offence	unless	that	
offence	was	defined	and	the	penalty	for	it	prescribed	in	a	written	law.

The	principle	may	not	have	changed	that	much	based	on	Article	50(2)	(p)	which	states	that	an	accused	
person	has	the	benefit	of	the	least	severe	of	the	prescribed	punishments	for	an	offence.	The	use	of	the	
word	‘prescribed	punishment’	again	may	be	 interpreted	 to	mean	 that	 the	same	will	be	 in	written	and	
thus	exclude	 the	application	of	 traditional	criminal	 justice.	Although	 the	same	 is	also	contradicted	by	
other	precedence	 in	 the	Constitution.	The	precedence	has	been	set	by	court	decisions	coming	after	
the	promulgation	of	the	Constitution	have	applied	customs	in	solving	criminal	law.	Article	159	and	157	
allowed	the	Director	of	Public	prosecution	to	withdraw	case	with	the	 leave	of	 the	court.	This	decision	
depicts	the	widening	scope	of	traditional	dispute	resolution	mechanisms	into	the	arena	of	criminal	law,	a	
position	rarely	held	by	courts	in	pre-2010	jurisprudence	on	customary	law.

Customary	law	application	seems	to	apply	under	criminal	law	and	this	may	be	based	on	section	176	of	
the	Criminal	Procedure	Code	that	allows	for	compensation	of	victims	although	customary	laws	are	not	
expressly	provided	for	in	the	text	of	the	Code.	It	provides	for	the	use	of	compensation	and	reconciliation	
for	settlement	of	crimes	affecting	the	person	such	as	assault	provided	they	do	not	fall	into	the	category	
of	felonies.	In	R	vs	Lenaas	Lenchura	seems	to	fall	under	this	category	where	it	provided	that	the	best	
basis	for	compensation	is	not	in	monetary	terms	but	on	customary	practices	of	the	affected	persons.

Constitution application to customs and traditions
The	Constitution	2010	highlights	the	sovereignty	of	the	Kenyan	people	a	sign	of	great	social	change.	It	
empowers	the	people	of	Kenya	and	their	cultures	thus	there	was	a	feeling	that	the	new	Constitution	will	
revive	the	long	time	debate	of	customary	law.	It	further	stipulates	that	every	person	is	to	respect,	uphold	
and	defend	the	Constitution	in	articles	3(1).	The	conundrum	concerning	customary	law	in	the	land	law,	

succession	law,	in	heritance	law,	marriage	and	divorce	will	find	their	legal	meaning	only	when	the	country	
embarks	on	the	customary	laws	of	Kenyan	people.	There	is	still	a	lot	to	be	done	at	the	legislative	level	
to	come	up	with	laws	that	would	take	cognizance	of	the	customary	law	to	fill	in	the	gap.	Other	than	the	
sovereignty	stand	recognized	in	the	Constitution,	article	2(4)	of	the	Constitution	recognizes	customary	
law	as	one	of	the	applicable	sources	of	law	in	Kenya	which	can	only	be	applicable	once	it	is	consistent	
with	the	Constitution	only	and	any	other	written	law.

Article	 10(2)	 (b)	 outlines	 the	 national	 values	 and	 principles	 of	 governance	 that	 are	 to	 guide	 courts	
in	 interpreting	 the	 Constitution	 or	 any	 law.	These	 values	 and	 principles	 include	 inclusiveness,	 public	
participation,	social	justice,	human	rights	and	protection	of	the	marginalized.	Traditional	justice	system	
can	be	promoted	by	courts	to	attain	these	values	and	principles.	Article	11	provides	that	the	Constitution	
recognizes	culture	as	the	foundation	of	the	nation	and	as	the	cumulative	civilization	of	the	Kenyan	people	
and	 nation.	The	 State	 is	 to	 promote	 all	 forms	 of	 national	 and	 cultural	 expression	 through	 literature,	
the	 arts,	 traditional	 celebrations,	 science,	 communication,	 information,	 mass	 media,	 publications,	
libraries	and	other	cultural	heritage;	recognize	the	roles	of	science	and	indigenous	technologies	in	the	
development	of	the	nation	and	promote	the	intellectual	property	rights	of	the	people	of	Kenya.

To	 uphold	 all	 this,	 the	 Constitution	 stipulates	 that	 Parliament	 is	 to	 enact	 legislation	 to;	 ensure	 that	
communities	receive	compensation	or	royalties	 for	 the	use	of	 their	cultures	and	cultural	heritage	and	
recognize	and	protect	the	ownership	of	indigenous	seeds	and	plant	varieties	their	genetic	and	diverse	
characteristics	and	their	use	by	the	communities	of	Kenya.	Article	44	protects	the	exercise	of	language	
and	culture.	Hence	every	person	has	the	right	to	use	the	language	and	to	participate	in	the	cultural	life	
of	their	choice.	Further	a	person	belonging	to	a	cultural	or	linguistic	community	has	the	right,	with	other	
members	 of	 that	 community	 to	 enjoy	 the	 person’s	 culture	 and	 use	 their	 language,	 to	 form,	 join	 and	
maintain	cultural	and	linguistic	associations	and	other	organs	of	civil	society.	However	no	person	is	to	
compel	another	person	to	perform,	observe	or	undergo	any	cultural	practice	or	rite.

This	 is	 an	 important	 limitation	 for	 women	 as	 it	 means	 that	 women	 can	 now	 more	 easily	 challenge	
practices	that	are	forced	upon	them	in	the	name	of	culture	such	as	widow	inheritance,	widow	cleansing	
and	female	genital	mutilation.	Article	27	promotes	equality	and	freedom	from	discrimination	especially	
on	ethnic,	social	origin	and	or	culture	while	article	48	mandates	the	State	to	promote	access	to	justice	
for	all	people.	Section	45(4)	recognizes	multiple	marriages	and	family	law	systems	but	only	to	the	extent	
that	such	marriages	or	systems	of	law	are	consistent	with	the	Constitution.	This	would	include	the	Bill	
of	Rights	and	all	the	equality	and	non-discrimination	provisions.	Article	45(3)	provides	that	parties	to	a	
marriage	are	entitled	to	equal	rights	at	the	time	of,	during	and	at	the	dissolution	of	the	marriage.	Although	
it	does	not	explicitly	address	the	question	of	how	to	resolve	conflicts	between	different	marriage	systems,	
it	at	least	points	to	itself	as	the	standards.

In	cases	of	land	matters	article	63	already	designates	community	land	to	be	land	that	is	held	on	the	basis	
of	community	of	interest,	ethnicity	or	culture.	Further	article	67(2)(f)	requires	NLC	to	encourage	use	of	
traditional	dispute	resolution	in	land	disputes	and	conflicts	while	article	159(2)	(c)	provides	that	courts	
are	 to	 be	 guided	 by	 the	 principles	 of	 traditional	 dispute	 resolution	 mechanisms.	 Article	 159(3)	 limits	
the	application	of	traditional	dispute	resolution	mechanisms	by	stating	that	they	are	not	to	be	used	in	a	
manner	that	contravenes	the	Bill	of	Rights,	the	Constitution	or	other	written	laws	or	is	repugnant	to	justice	
and	 morality	 or	 results	 in	 outcomes	 that	 are	 repugnant	 to	 justice	 and	 morality.	 Promoting	 traditional	
justice	resolution	mechanisms	would	imply	that	courts	adopt	the	decisions	made	by	traditional	dispute	
systems	while	in	customary	compensation	the	court	itself	applies	the	customs	of	a	community	clan	or	
tribe	in	punishing	those	found	guilty	even	in	criminal	justice	system.

Lastly	is	article	259(1)	(a)	and	(c)	requires	the	Constitution	to	be	interpreted	in	a	manner	that	is	purposive	
and	leads	to	the	development	of	the	law.	Thus	the	future	jurisprudence	will	likely	take	into	account	the	
principles	of	traditional	disputes	resolution	mechanisms.	Courts	are	therefore	enjoined	to	promote	and	
encourage	the	use	of	traditional	justice	mechanisms	to	enhance	access	to	justice	and	in	recognition	of	
the	culture	and	cultural	expressions	of	the	people.

Kenyan Laws application to customs and traditions
Other	than	the	Constitution	which	is	the	supreme	law,	conflicts	are	mostly	dealt	with	within	the	arm	of	the	
judicature.	Thus	customary	law	conflicts	will	then	be	administered	within	the	same	institutions	under	this	
arm	which	are	guided	with	different	laws.	The	Magistrate	Court	Act	provides	that	a	magistrate’s	court	will	
have	jurisdiction	in	proceedings	of	a	civil	nature	concerning	any	of	the	following	matters	under	African	
customary	law-	land	held	under	customary	tenure;	marriage,	divorce,	maintenance	or	dowry;	seduction	
or	pregnancy	of	an	unmarried	woman	or	girl;	enticement	of,	or	adultery	with	a	married	person;	matters	
affecting	 status	 and	 in	 particular	 the	 status	 of	 widows	 and	 children	 including	 guardianship,	 custody,	
adoption	and	legitimacy;	and	intestate	succession	and	administration	of	intestate	estates,	so	far	as	they	
are	not	governed	by	any	written	law.	Environment	and	Land	Court	Act	section	18	(c)	stipulates	that	the	
court	is	to	apply	the	principles	under	article	159(2)	of	the	Constitution	in	resolving	disputes	thus	relying	
on	customs	and	traditions.

	
Children	 Act	 section	 14	 provides	 that	 no	 person	 is	 to	 subject	 a	 child	 to	 female	 circumcision,	 early	
marriages	 or	 other	 cultural	 rites,	 customs	 or	 traditional	 practices	 that	 are	 likely	 to	 negatively	 affect	
the	 child’s	 life,	 health,	 social	 welfare,	 dignity	 or	 physical	 or	 psychological	 development	 while	 section	
5	expressly	provides	 for	non-discrimination.	Khadhis’	courts	are	classified	as	subordinate	courts	and	
are	provided	for	under	article	170	of	the	Constitution	while	Kadhis’	Courts	Act	sets	out	their	jurisdiction.	
This	jurisdiction	of	Kadhis’	courts	is	restricted	to	the	determination	of	questions	of	muslim	law	relating	
to	personal	status,	marriage,	divorce	or	inheritance	in	proceedings	in	which	all	the	parties	profess	the	
muslim	religion	and	submit	to	the	jurisdiction	of	the	courts.	The	Law	of	Succession	Act	under	section	32	
provides	that	the	intestacy	will	not	apply	to	agricultural	land	and	crops	or	livestock	in	West	Pokot,	Wajir,	
Samburu,	Lamu,	Turkana,	Garissa,	Isiolo,	Kajiado,	Marsabit,	Tana	River,	Manderas	and	Narok.

It	ought	 to	be	noted	 that	 intestate	 is	when	 there	 is	no	will	and	once	 there	 is	no	will	 the	act	 tends	 to	
provide	for	those	instances	to	ensure	equality	on	distribution	of	property	to	all	dependants	while	testate	
is	when	there	is	a	will	although	there	are	still	provisions	to	ensure	that	wills	are	well	drafted.	This	will	
ensure	that	all	dependants	have	been	provided	for	thus	safeguarding	discrimination.	This	then	enforces	
the	application	of	customary	laws	but	at	the	same	time	unfortunately	with	this	provision,	it	will	be	difficult	
to	ensure	the	same	owing	to	the	fact	that	our	communities	are	patriarchal	and	the	arid	and	semi-arid	
areas	tend	to	be	worse	in	being	patriarchal.	There	is	thus	need	to	amend	this	provision	to	ensure	that	the	
intestate	matters	are	secured.	Further	in	promoting	the	application	of	customary	law	the	Marriage	Act	
section	6	recognizes	customary	rites	relating	to	any	of	the	communities	in	Kenya	thus	making	customary	
laws	applicable	in	Kenya	and	is	presumed	to	be	polygamous	or	potentially	polygamous.

The	 Matrimonial	 Property	 Act	 section	 11	 provides	 that	 during	 the	 division	 of	 matrimonial	 property	
between	and	among	spouses	 the	customary	 law	of	 the	communities	 in	question	shall	 be	subject	 to	
the	values	and	principles	of	the	Constitution	be	taken	into	account	including	the	customary	law	relating	
to	divorce	or	dissolution	of	marriage.	Article	60	of	the	Constitution	gives	mandate	to	the	State	to	apply	
TJS	in	resolving	 land	disputes	 it	encourages	communities	to	settle	 land	disputes	through	recognized	
local	community	initiatives	consistent	with	the	Constitution.	This	then	reiterates	what	the	Land	Act,	2012	
provides	with	regards	to	the	application	of	customs	and	traditions	on	land	matters.	The	Land	Act	defines	
customary	land	rights	as	rights	conferred	by	or	derived	from	Kenyan	customary	law	whether	formally	
recognized	by	legislation	or	not.	The	Act	also	recognizes	customary	marriages	under	the	definition.	It	
also	recognizes	the	customary	land	rights	as	a	tenure	regime	under	section	5.	The	Act	provides	that	
there	 is	 need	 to	 provide	 regulations	 on	 measures	 to	 facilitate	 the	 access,	 use	 and	 co-management	
of	 forests,	water	and	other	resources	by	communities	who	have	customary	rights	 to	 these	recourses	
implying	that	customs	are	applicable.
	
The	National	Land	Commission	Act	under	section	3	provides	 that	 the	objective	 for	 the	management	
and	administration	of	 land	in	accordance	with	the	principles	of	 land	policy	set	out	 in	article	60	of	the	
Constitution	 and	 the	 national	 land	 policy.	 Section	 5	 emphasizes	 that	 one	 of	 the	 duties	 of	 NLC	 is	 to	
encourage	the	application	of	traditional	dispute	resolution	mechanisms	in	land	conflicts.	The	Community	
Land	Act	recognizes	customary	tenure	system	and	under	the	definition	of	customary	land	rights	refer	
to	rights	conferred	by	or	derived	from	African	customary	law,	customs	or	practices	provided	that	such	
rights	are	not	inconsistent	with	the	Constitution	or	any	written	law.	The	Act	also	establishes	that	one	of	
the	guiding	principles	will	be	the	national	values	and	principles	of	governance	set	out	in	article	10	and	
60	of	 the	Constitution.	 It	 further	 recognizes	activities	 that	a	community	participates	by	providing	 that	
a	registered	community	may	reserve	special	purpose	areas	including	farming,	settlement,	community	
conservation,	cultural	and	heritage	sites,	urban	development	and	many	others.

Direct Kenyan Laws on customs and traditions
Currently	 there	 is	 need	 to	 note	 that	 there	 is	 the	‘Protection	 of	Traditional	 Knowledge	 and	Traditional	
Cultural	Expressions	Act’	which	came	to	 law	 in	 the	year	August,	2016.	The	preamble	of	 the	Act	 is	 to	
provide	a	unified	and	comprehensive	framework	for	the	protection	and	promotion	of	traditional	knowledge	
and	traditional	cultural	expressions;	to	give	effect	to	article	11,	40(5)	and	69	of	the	Constitution.	Just	to	
note	some	important	definition	include;

•	 Authorized	user	agreement	means	a	written	agreement	entered	into	under	section	41.
•	 Community	 includes	a	 local,	 traditional	or	 indigenous	community	whose	members	reside	 in	a	

specific	locality,	have	a	common	cultural	and	historical	heritage,	share	common	characteristics	
and	interests	and	is	perceived	as	distinct	in	some	respect	from	the	larger	society	within	which	
they	exist.

•	 Customary	 context	 refers	 to	 the	 utilization	 of	 traditional	 knowledge	 or	 cultural	 expressions	 in	
accordance	with	the	practices	of	everyday	life	of	the	community,	such	as	for	instance,	usual	ways	
of	selling	copies	of	tangible	expressions	of	folklore	by	local	craftsmen.

•	 Customary	 use	 is	 the	 use	 of	 traditional	 knowledge	 or	 traditional	 cultural	 expressions	 in	
accordance	with	the	customary	laws	and	practices	of	the	holders.


