
 

1. Introduction: The Constitution and Judiciary 

Human beings are prone to plunge into conflict any time in the day today living. This phenomenon is a 

creation of the various competing interests at any given time. There is therefore need to a forum for 

dispute resolution in case the parties to a conflict are unable to resolve their disputes amicably. Courts 

provide the avenue for dispute resolution. Courts are a creation of the Constitution to facilitate dispute 

resolution and uphold rights. The Judiciary is one of the three arms of the Government. It is 

independent arm specifically tasked with dispute resolution through interpretation of the various laws 

and applying to a given problem at hand. Chapter 10 of the Constitution establishes the Judiciary. 

Under Article 159, the Constitution sets out the principles that guide the Judiciary in its operations. 

Among the principles are; impartiality, encouraging Alternative dispute resolution and that justice 

should not be delayed, be administered without undue regard and technicalities and courts must 

uphold the purpose and principles of the Constitution.  

In settling disputes there is need to note on the importance of Court Users Committee. This is revealed 

under article 159(2) (c) that requires that the judiciary, in exercising judicial authority, be guided by the 

principles of alternative forms of dispute resolution including reconciliation. The Judicial Service Act 

formalizes the establishment of the Court Users Committees in section 35 (2) (c) and gives the National 

Council on the Administration of Justice an oversight mandate over the Committees. CUCs offer an 

opportunity to find all relevant actors in the justice system in one place. It could include players who will 

offer links to alternative dispute resolution, information providers, judicial officers, law enforcement 

officers and faith based representatives. 



 

To ensure effective working and protection of the principles, the Constitution under article 160 

appreciates judicial independence. The tenure of Judges and financial independence of the Judiciary is 

cardinal to ensure that courts do get eternal influence especially from the other two arms of 

government. The judiciary is only subject to the Constitution and Legislation consistent with the 

Constitution and ought not to be under the control or direction of any person or authority. The Article 

further provides on the remuneration and benefits payable to judges during their tenure. Of 

importance to note is that the remuneration of a judge cannot be reviewed to the disadvantage of the 

judge while in office. This is to preserve independence. Article 161 provides for the judicial offices and 

officers. They include; Chief Justice- Head of the judiciary, Deputy Chief Justice- deputy head of the 

judiciary, Chief Registrar- chief administrator and accounting officer of the judiciary and the Judicial 

Service Commission which may establish other offices of registrar as may be necessary. 

In implementing its role, the Judiciary’s focus is to offer remedies when a right or fundamental freedom 

has been denied, violated, infringed, or is threatened. Article 22 provides that every person has the 

right to institute court proceedings claiming that a fundamental right or freedom has been denied, 

violated or infringed or is threatened. In instituting the suit, the person ought to have the capacity to 

represent himself thus the issue on locus standi. Locus Standi is the ability to demonstrate to the court 

sufficient connection to and harm from the law or action challenged to support a party’s participation 

during court proceedings. The Constitution further provides the Chief Justice with powers to make rules 

providing for the court proceedings which are to satisfy the criteria as provided under article 22 (3) of 

the Constitution.  

Article 23 provides for the authority of courts to uphold and enforce the bill of rights as well as the 

appropriate relief to be granted by the courts. They include; declaration of rights, injunction, 

conservatory orders, declaration of invalidity of any law that denies, violates, infringes, or threatens a 

right or fundamental freedom in the Bill of Rights, compensation and judicial review. In exercising the 

bill of rights and granting the reliefs, the court is subjected to the limitation clause of the rights and 

fundamental freedoms under article 24 and 25 of the Constitution. The State has been bestowed with 

the power to ensure access to justice for all persons and if any fee is required, it shall be reasonable 

and shall not impede access to justice (article 48) while article 50 provides for the guidelines for a fair 

hearing. It provides in part that any person has a right to approach a court or any impartial 

independent body in a fair public hearing where there is any issue that requires application of the law 

to resolve. 



 

2. Courts Administrative Guidelines as Envisioned by the Constitution 

For administrative purposes, chapter ten has included several provisions to help in the implementation 

of the role of the courts established under this study. Article 166 provides for the appointment of the 

Chief Justice, Deputy Chief Justice and other judges as well as their qualifications. The President 

appoints judges with recommendations of the Judicial Service Commission subject to approval of 

National Assembly for the Chief Justice and Deputy Chief Justice while the other judges are in 

accordance with recommendation of the Judicial Service Commission. Article 167 provides for the 

tenure of office of the Chief Justice and other judges. Judge may retire from office on attaining 70 

years but may elect to retire at any time after attaining 65 years. Chief Justice holds office for 

maximum of 10 years or elect to retire on attaining 70 years but may elect to retire at any time after 

attaining 65 years.  

In case the Chief Justice’s term expires before he/she attains 65 years, he/she may continue in office as 

a judge of the Supreme Court. In case the Chief Justice continues holding office as a judge of the 

Supreme Court, the next person is to be appointed in accordance to article 166 (1). The Chief Justice 

and other judges may resign from office by giving notice in writing to the president. Although this is the 

case on retirement, the majority judges on the bench think otherwise as their argument is that at the 

time they took up office prior to the promulgation of the Constitution the retirement age was 74 a 

thought that is arguable either way. 

Article 168 provides for removal from office in the case of a Judge of superior court; Inability to 

perform functions of office arising from mental or physical incapacity; Breach of code of conduct as 

prescribed by an Act of Parliament; Bankruptcy; Incompetence; or gross misconduct or misbehavior; 

Initiated by the Judicial Service; Commission acting on its own motion; and Initiated on petition of 

person to the Judicial Service Commission. The petition ought to be in writing setting out the alleged 

facts constituting the grounds for removal. After the JSC is satisfied of the grounds, the petition will be 

sent to the President and the President shall within 14 days after receiving the petition suspend the 

judge from office acting in accordance with the JSC recommendations. 

 In the case of Chief Justice, the President is to appoint a tribunal consisting of; speaker of National 

Assembly (Chair), 3 superior court judges form common law jurisdiction, 1 advocate of 15 years 

standing and 2 persons with experience in public affairs. 

 In the case of other judges, the President is to appoint a tribunal consisting of; a chair and 3 persons 

who hold or held office as a judge of superior court or are qualified to be appointed as such. They 



 

have not been members of JSC at any time within the immediately preceding 3 years. 1 advocate of 

15 years standing and 2 persons with experience in public affairs. 

A judge who is awaiting removal from office will receive one half of his remuneration and benefits 

payable with regards to retirement. Tribunals under this article are responsible for the regulation of the 

proceedings subject to legislation by Parliament. The tribunals are to inquire into matters expeditiously 

and report on the facts and make binding recommendations to the President. In case of an aggrieved 

or unsatisfactory decision by the tribunals, the judge may appeal to the Supreme Court within 10 days 

after recommendations. The president is to act in accordance with the recommendations. The Nancy 

Baraza case is the first case under the new Constitutional dispensation where a judge was removed for 

gross misconduct. 

3. Solving Environment & Land Cases as Provided by Statutes and Precedence 

Article 162 provides for the systems of courts. These are the superior courts and subordinate courts. 

Superior courts are; Supreme Court, Court of Appeal and High Court.  

 

This paper shall delve into a brief explanation of these courts;  

a) Supreme Court (article 163) 

The Chief Justice is the president of the Supreme Court. The court has the following in its panel; the 

Chief Justice, Deputy Chief Justice and five other judges. For any hearing of any issue within its 

jurisdiction, the court must have at least 5 judges sitting. The courts has exclusive original jurisdiction to 

hear and determine disputes relating to the elections to the office of the president. It also has appellate 

jurisdiction to hear and determine appeals from Court of Appeal (right involving interpretation or 

application of Constitution and cases where the Supreme Court or court of appeal certifies to be 

matters of general public importance) and court/tribunals prescribed by national legislation. Do note 

that certification by Court of Appeal may be reviewed by Supreme Court and may be affirmed, varied 

or overturned. Additionally, the Supreme Court may give advisory opinion at request of national 
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government, State organ and county government. Kenya being a common law jurisdiction, the 

Supreme Court’s decisions binds all other courts in Kenya. The Constitution has donated to parliament 

power to make laws on operations of the court vide legislation which will be supplemented by the rules 

formulated by the court. The Supreme Court Act and rules guide the workings of the court. There is the 

Supreme Court Act revised edition 2012 that is to make further provision with respect to the operation 

of the of the supreme Court pursuant to article 163(9) of Constitution and for connected purposes. 

b) Court of Appeal (article 164) 

Prior to promulgation of the Constitution 2010, the Court of Appeal was the highest court in Kenya. 

The position has since changed with the establishment of the new Constitution. The court is composed 

of a number of judges not fewer than 12 or as prescribed by an Act of Parliament. It is to be organized 

and administered in manner prescribed by an Act of Parliament. A president will be elected from 

among themselves by the judges of the Court of Appeal. The court has jurisdiction limited to hearing 

appeals only. Its original jurisdiction is arguably only for contempt proceedings. The Court of Appeal 

has jurisdiction to hear appeals from High Court and other court or tribunal as prescribed by an Act of 

Parliament. Clearly, the Court of Appeal’s operations are too much hinged on legislation. Indeed, the 

Appellate Jurisdiction’s Act and rules guide the operations of the court. In 2015, the President assented 

the Court of Appeal (Organization and Administration) Act, 2015. The preamble of the act is to give 

effect to article 164 (1) (a) and (b) of the Constitution; to provide for the organization and 

administration of the Court of Appeal and for connected purposes.  

c) High Court  

The High Court consists of judges as prescribed by Act of Parliament or as organized and administered 

in manner prescribed by an Act of Parliament. The court is headed by a Principal Judge who is elected 

by judges of High Court among themselves. The High Court has unlimited jurisdiction in criminal and 

civil matter, determine question of whether a right or fundamental freedom in the Bill of Rights has 

been denied, violated, infringed or threatened, to hear appeals from subordinate courts and tribunals, 

to hear questions in respect to interpretation of Constitution and original or appellate jurisdiction 

conferred by legislation. Do note that in matters relating to infringement of rights and freedoms as well 

as matters relating to interpretation of the Constitution, the court has to be constituted by an uneven 

number or not less than three judges assigned by the Chief Justice. The High Court has no jurisdiction 

in matters reserved for the exclusive jurisdiction of the Supreme Court, matters falling within the 

jurisdiction of courts relating to employment and labour relations and environment. Additionally, the 

High Court has supervisory jurisdiction over subordinate courts, body or authority exercising judicial or 



 

quasi-judicial functions. The High Court may call for records of any proceedings from these bodies in 

exercise of the power. It ought to be noted that there is the High Court Organization and 

Administration Bill which is to give effect to article 165(1)(a) and (b) of the Constitution; to provide for 

the organization and administration of the High Court of Kenya and for connected purposes.  

The high court divisions are established vide Gazette Notice No. 301 of 2007, Notification of Practice 

Directions on the Division of the High Court of Kenya at Nairobi. The rationale behind the divisions is 

to ensure effective and efficient administration and working of the High Court. The divisions are; 

criminal division, the civil division, the constitutional and judicial review division, commercial and Tax 

division and family division.  In relation to RECONCILE’s thematic areas, the Constitutional and 

Judicial Review division is of interest. This division deals with Constitutional petitions where rights have 

been threaten, violated or infringed and examination of administrative actions and divisions through 

judicial review. The remedies available for Judicial review are the writs of Mandamus which compel a 

public body to perform a function, e.g the Land registrar to register a given parcel of land, Certiorari 

which is to quash the decision of a tribunal or public body, and prohibition which bars an 

administrative body from doing an act of continuing to perform a function. These writs are key to 

checking the workings of public bodies. Additional divisions have been provided under article 162 that 

is the Environment and Land Court and the Employment and Labour Relation Court. 

Environment and Land Court- Environment and land court is established under Article 165 of the 

Constitution. The Environment and Land Court Act which was revised in 2012 provides for jurisdiction 

and operations of the Court. The preamble to the Act is “…to give effect to article 162 (2) (b) of the 

Constitution.” The Act was enacted for the establishment of a superior court to hear and determine 

disputes relating to the environment and the use and occupation of, and title to, land and to make 

provision for its jurisdiction functions and powers, and for connected purposes.  

High Courts

Environment 

and Land Court

Employment 

and Labour 

Realtions Act

Family Division
Criminal 

Division

Commercial 

Division
Civil Division

Constitutional 

and Judicial 

Review 

Division



 

Summary of what the Act contains in a title version. 

Part I provides for the preliminary of the Act. 

 The Act has provided several interpretation of terms used in the Act for ease of reference and 

maintenance of the meaning set by the law makers. The objective of the Act is to enable the court 

facilitate the just, expeditious and accessible resolution of disputes governed by the Act. Both the 

Courts, parties and their authorized representatives, are to further the implementation of the 

overriding objective (section 3). 

 

Part II provides for the establishment and constitution of the court. 

 The Environment and Land Court is a superior court with status of the High Court and it’s to 

exercise jurisdiction throughout Kenya. The court consists of a presiding judge or as may be 

determined by the Judicial Service Commission. The presiding judge is to be elected in accordance 

to article 165 (2)( There shall be a Principal Judge of High Court elected by judges of High Court 

among themselves). The Presiding judge is to hold office for non- renewable term of 5 years. He is 

to have supervisory powers and is to report to the Chief Justice. In case there is vacancy or absence 

of the presiding judge, the judges of court may elect other judges of the court to exercise his 

function (section 6).  

 Qualifications of the judge are those specified under article 166 (2) of the Constitution; at least 10 

years of experience as distinguished academic or legal practitioner with knowledge and experience 

in environment or land matters. The judge is to hold office until the judge retires from office as 

provided under article 167 (1), until he resigns article 167 (5) or is removed from office article 168 

of the Constitution. 

 The Registrar of the court is to be appointed by the Judicial Service Commission under the JSC Act 

section 20. In case of the Registrar’s absence, his functions may be performed by any member of 

staff of the Court authorized by the JSC. Qualifications of the Registrar of the Court have been 

provided under section 10. They include but are not limited to; advocate of the High Court of 

Kenya and has become eligible for appointment as a judge of the High Court, served for 10 years 

as qualified magistrate, attained 10 years of experience as a legal practitioner and demonstrated 

competence in performance of administrative duties for not less than 3 years. 

 Section 11 provides for some of the functions of the Registrar which are assigned to him by the Act 

or the Chief Registrar. They include but are not limited to; establish and maintain Registry of the 

Court, maintain documents in accordance with the rules, facilitate enforcement of the decision of 



 

the court, manage court library, administration of the court, manage and supervise the staff of the 

court. The Registrar may also consider and dispose procedural or administrative matters in 

accordance with the Rules or on direction of the Presiding Judge in charge. Any person may under 

section 12 if aggrieved by decision of the Registrar apply for review by a judge of the court. The 

judge may confirm, modify or reverse the decision. 

 

Part III provides for the jurisdiction of the court. 

 Section 13 and 14 provide for the jurisdiction authority of the court. The court has the following 

jurisdiction; 

 Original and appellate jurisdiction to hear and determine all dispute. 

In exercising the jurisdiction, the court has power to hear disputes relating to the following; 

 Environmental planning and protection, climate issues, land use planning, title, tenure, 

boundaries, rates, rents, valuations, mining, minerals and other natural resources. 

 Compulsory acquisition of land. 

 Land administration and management. 

 Public, private and community land and contracts, choses in action or other instruments 

granting any enforceable interests in land. 

 Any other relating to environment and land. 

 The act will not preclude the court from hearing and determining applications for redress of denial, 

violation or infringement of, or threat to, rights or fundamental freedom relating to a clean and 

healthy environment under article 42, 69 and 70 of the Constitution. 

The court will also exercise appellate jurisdiction over the decisions of subordinate courts or local 

tribunals in respect of matters falling within the jurisdiction of the court. 

 In exercising the jurisdiction the court may grant several reliefs which include; 

 Interim or permanent preservation orders including injunctions. 

 Prerogative orders. 

 Award of damages. 

 Compensation 

 Specific performance restitution 

 Declaration 

 Costs. 

 A judgment, award, order or decree of court is to be enforceable in according to the Civil 



 

Procedure Rules. The Act also provides for the seal of the Court which is to be kept in the custody of 

the Chief Registrar.  

Appeals from the court lies to the Court of Appeal in accordance with article 164 (3) of the 

Constitution. The appeal is according to any judgment, award, order or decree. 

 

Part IV provides for the proceedings of the court. 

 The act further provided for guiding principles under section 18. The principles of sustainable 

development include; 

 Relating to environmental planning and protection, climate issues, land use planning, title, 

tenure, boundaries, rates, rents, valuations, mining, minerals and other natural resources; 

 Relating to compulsory acquisition of land; 

 Relating to land administration and management; 

 Relating to public, private and community land and contracts, choses in action or other 

instruments granting any enforceable interests in land;  

 Any other dispute relating to environment and land. 

Other principles include; 

 Land policy under article 60 (1) of the Constitution. 

 Judicial authority under article 159 of the Constitution. 

 National values and principles of governance under article 10 (2) of the Constitution. 

 Values and principles of public service under article 232 (1) of the Constitution. 

 

 The Court is bound by the procedure laid down by the Civil Procedure Act and that the court is to 

act expeditiously, without undue regard to technicalities of procedure (section 19). The Act further 

under section 20 acknowledges the use of alternative dispute resolution. 

Section 21 provides for the quorum of the court. The court shall be properly constituted for the 

purposes of its proceedings under this Act by a single judge. Matters certified by the court as raising 

substantial question of law under article 165 (3) (b) or (d) of the Constitution or those concerning 

impact on the environment and land is to be heard by an uneven number of judges as determined 

by the Chief Justice. 

The act further recognized representation before court in proceedings and it may be in person or by 

an authorized representative (section 22). Section 23 provides for languages of the Court. The 

languages to be used in court shall be English but at the same time the court may facilitate the use 

by parties of indigenous languages, Kenyan Sign languages, Braille and other communication 

formats and technologies accessible to persons with disabilities.  

The court may direct that proceedings be conducted and appearances be made through electronic 



 

means of communication including; tele-conferencing, video-conferences or other modes of 

electron are communication. 

Under section 24, the Chief Justice has been bestowed with powers to make rules to  

 Regulate the practice and procedures of the Court. 
 Regulate the practice and procedure in tribunals and subordinate courts on matters relating 

to land and environment. 
 Rules for the determination of admissibility by the court of proceedings pending before any 

court or local tribunals.  

Part V provides for the miscellaneous provisions. These are provisions that help in the implementation 

of the court. 

 Section 26 provides that the court is to ensure reasonable and equitable access to its services in all 

counties. A sitting of the court may be held at such places and at such times as the court may deem 

necessary for the expedient and proper discharge of its functions under this Act. 

 Section 27 provides that the court may make regulations for the better carrying out of its functions 

under the Act. 

 Section 29 provides for the offences. That any person who refuses, fails or neglects to obey an 

order or direction of the court given under this Act, commits an offence, and shall on conviction, be 

liable to a fine not exceeding 20 million shillings or to imprisonment for a term not exceeding two 

years or both. 

 Section 30 provides for the transitional provisions. Proceedings relating to the environment or to the 

use and occupation and title to land pending before any court or local tribunal of competent 

jurisdiction shall continue to be heard and determined by the same court until the Environment and 

Land Court established under the Act comes into operation or as may be directed by the Chief 

Justice or the Chief Registrar. 

 Section 31 provides for the repealed laws which include the Land Disputes Tribunal Act 
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Court Act no. 17 of 1967 which was repealed by the Magistrate’ Court Act no. 26 of 2015. The 

preamble of the act is to give effect to article 23(2) and 169(1)(a) and (2) of the Constitution; to confer 

jurisdiction, functions and powers on the magistrates’ courts; to provide for the procedure of the 

magistrates’ courts; to provide for the procedure of the magistrates’ courts, and for connected 

purposes. The act has been divided in several distinct parts;  

 The preliminary that the act will be cited as Magistrates’ Courts Act. Section 2 provides for the 

interpretation section. This part also provides for the guiding principles and objectives under section 3 

and 4. The magistrate’s courts is to be guided by article 10, 159 (2) and 232 of the Constitution 

while the objective is to enable magistrate courts to facilitate just, expeditious, proportionate and 

accessible judicial services in exercise of the criminal and civil jurisdiction. Parties and their 

representatives are to help on the implementation of the principal objective. 

 The Magistrate’s Court. Section 5 provides that it is a subordinate court to the High Court and 

shall be duly constituted when held by Chief Magistrate, Senior Principal Magistrate, a principal 

magistrate, a senior resident magistrate or a resident magistrate. It shall exercise jurisdiction and 

powers in proceedings of a criminal nature as are for the time being conferred on it by criminal 

Procedure Code or any other written law while section 7 provide for the jurisdiction of the civil nature. 

It provides as follows; twenty million shillings for Chief Magistrate; Fifteen million shillings for Senior 

Principal Magistrate; Ten million shillings for Principal Magistrate; seven million shillings for a Senior 

Resident Magistrate; and five million shillings for Resident Magistrate.  

The magistrate’s court is to have jurisdiction of a civil nature on the following matters; land held 

under customary tenure; marriage, divorce, maintenance or dowry, maintenance or dowry; seduction 

or pregnancy of an unmarried woman or girl; enticement of or adultery with a married person; 

matters affecting status, and in particular the status of widows and children including guardianship, 

custody, adoption and legitimacy; and intestate succession and administration of intestate estates, so 

far as they are not governed by any written law. In addition to the above, there will hear and 

determine claims depending on the pecuniary jurisdiction claims relating to violation of human rights 

as contemplated under article 25(a-b) of the Constitution; freedom from torture and cruel, inhuman 

or degrading treatment or punishment, slavery and servitude.  

Section 9 provides for jurisdiction as per the pecuniary jurisdiction on environment and land matters;  

environmental planning and protection, climate issues, land use planning, title, tenure, boundaries, 

rates, rents, valuations, mining, minerals and other natural resources; compulsory acquisition of 

land;  land administration and management; public, private and community land and contracts, 

chores in action or other instruments granting any enforceable interests in land; and environment 



 

and land generally. It is also to exercise the jurisdiction conferred upon it under section 29 of the 

Industrial Court Act 2011 and subject to the pecuniary limits under section 7(1), hear and determine 

claims relating to employment and labour relations. The courts will also have power to punish any 

person for contempt of court and section 10 provides for the instances of contempt. 

 Provides for the administration. There will be a court administrator in every station who is to be 

appointed by the Commission (JSC) article 172 (1) (c ) of the Constitution. The administrator is to 

perform duties as conferred by the rules of court and directions of Chief Registrar. Some include; the 

establishment and maintenance of the Registry; the acceptance, transmission, service and custody of 

documents in accordance with the rules of court; the facilitation of the enforcement of decisions of the 

magistrate's court; certifying that any order, direction or decision is an order, direction or decision of 

the magistrate's court, as the case may be; causing to be kept records of the proceedings and the 

minutes of the meetings of the magistrate's court and such other records as the magistrate's court 

may direct; the management and supervision of the staff of the magistrate's court; the day to day 

administration of the magistrate's court; the management of the library of the magistrate's court; and 

undertaking any duties assigned by the magistrate's court. 

 Provided for the general provisions. It provides for the sittings of magistrate’s court that is at any 

place within the local limits of its jurisdiction with guidelines section 13. The procedure and practice is 

to be followed as provided by written law, call and hear evidence of customary law as case may be, 

keeping records of proceedings and submit such returns of proceedings to the High Court as the 

Chief Justice may direct, the Chief Justice making necessary measures for supervision and inspection 

as well as magistrate’s court use seals or stamps of such kind and patter as the Chief Justice may 

direct. The Chief Justice section 20 may make rules generally for the effective organization and 

administration of the Magistrates’ Court.  

Some of the issues that the C.J may make rules include; procedure of handling claims relating to 

violation of human rights; general practice and procedure of Magistrates' Courts; supervision and 

inspection of Magistrates' Courts; automation of Court records, case management, protection and 

sharing of Court information and the use of information communication technology; form, style, 

storage, maintenance and retrieval of Court records; and procedure relating to contempt of court. 

The Magistrate Court Act has amended the Law of Succession Act by bestowing magistrates to have 

jurisdiction to entertain any application and to determine any dispute under the Act as estimated 

under the pecuniary limit prescribed under section 7(1) of the Magistrates’ Courts Act, 2015.  

Other amendments under the Law of Succession Act include; deleting words Resident Magistrate to 

Magistrate’s Court and the pecuniary limits section 48 and 49 of the Law of Succession Act. The 



 

Magistrate’s Court Act has also amended the Environment and Land Court Act by confirming the 

jurisdiction of the magistrate court to deal with environment and land matters and jurisdiction of the 

Environment and Land Court on appeals on matters from the designated magistrate’s courts. 

Although it may be argued that the amendments may probably be unconstitutional basing on article 

162 (2)(b) introducing the establishment of a court that will exclusively deal with Environment and Land 

matters section 14 Act provides that the Chief Justice may make rules of court to regulate the 

procedure and practice of magistrates’ courts. The rules have been provided and they gave the leeway 

of the subordinate courts dealing with environment and court matters as per its pecuniary jurisdiction. 

Now with the conferment of the Magistrate Court Act, 2015, then the subordinate courts are thus 

confirmed with jurisdiction. It should be noted that Section 24 of the Environment and Land Court Act 

bestows powers to the Chief Justice to make rules to regulate the practice on matters relating to land 

and environment.  

Environment and Land Court Act No.19 of 2011 section 24“ (1) The Chief Justice shall make rules to 

regulate the practice and procedure of the Court. (2) The Chief Justice shall make rules to regulate the 

practice and procedure, in tribunals and subordinate courts, on matters relating to land and 

environment. (3) The Chief Justice shall in consultation with the Court make rules for the determination 

of admissibility by the Court of proceedings pending before any court or local tribunal.” 

4. OTHER COURT SYSTEMS 

a) Industrial Court- this court has been established under the Industrial Court Act No. 12 of 2011 

revised edition 2012. The preamble is to establish the Industrial Court as a superior court of record; 

to confer jurisdiction on the Court with respect to employment and labour relations and for 

connected purposes. The jurisdiction of this court has been established under part III of the Act but 

more specifically section 12. 

b) Kadhis Court -This court is established under the Kadhis Court Act No. 14 of 1967 revised edition 

2012. Unfortunately, the revision has not included the new provisions under the Constitution of 

Kenya. Article 170 provides that there shall be a Chief Kadhi and such number being not fewer 

than 3 of other Kadhis as may be prescribed under an Act of Parliament. Qualifications of holding 

office of the Kadhi are; profess Muslim religion and has knowledge of the Muslim law in any sector 

as qualifies the person in the opinion of the JSC to holding such an office.  

The jurisdiction of Kadhi’s court is limited to questions of Muslim law relating to personal status, 

marriage, divorce or inheritance where all parties profess Muslim religion. The Preamble of the Act 

is that it is to prescribe certain matters relating to Kadhis’ courts under the Constitution, to make 



 

further provision concerning Kadhis’ Courts, and for purposes connected therewith and incidental 

thereto. The Chief Justice has been bestowed with powers to make rules of court providing the 

procedure and practice to be followed in Kadhis’ court but until such rules are made, the act has 

provided that the Kadhi’s court is to practice those prescribed for the subordinate courts under the 

Civil Procedure. 

c) Children courts -that deal with matters relating to children. This has been established under section 

73 of the Children Act under part VI. The Act has been revised in 2010 and the preamble of the act 

is to make provision for parental responsibility, fostering, adoption, custody, maintenance, 

guardianship, care and protection of children; to make provision for the administration of 

children’s institutions; to give effect to the principles of the Convention on the Rights of the Child 

and the African Charter on the Rights and Welfare of the Child and for connected purposes.  

Section 73 of the Children Act provides that there shall be courts to be known as children’s Courts 

constituted in accordance with the provisions of this section for the purpose of;(a) conducting civil 

proceedings on matters set out under parts III, V,VII,VIII,I,XI and III;(b) hearing any charge against a 

child, other than a charge of murder or a charge in which the child is charged together with a 

person or persons of or above the age of eighteen years; (c)hearing a charge against any person 

accused of an offence under this Act; (d)exercising any other jurisdiction conferred by this or any 

other written law; Provided that—(i) reference to subordinate courts of any class, in the First 

Schedule to the Criminal Procedure Code, shall include a Children’s Court;(ii)the Chief Justice may, 

by notice in the Gazette, appoint a magistrate to preside over cases involving children in respect of 

any area of the country;(iii)where in the course of any proceedings in a Children’s Court it appears 

to the court that the person charged, or  to whom the proceedings relate, is over eighteen years of 

age, or where in the course of any proceedings in any court other than a Children’s Court it 

appears to the court that the person charged or to whom the proceedings relate, is under eighteen 

years of age, nothing in this section shall prevent the court, if it thinks fit, from proceeding with the 

hearing and determination of the case; (vi) where any conviction or sentence made or passed by a 

court other than a Children’s Court is appealed against or is brought before the High Court for 

confirmation or revision and it appears that the person convicted was at the time of the commission 

of the offence under eighteen years of age, the High Court shall have power to substitute for the 

conviction a finding of guilty in accordance with section 196 and substitute for the sentence an 

order under section 125 (2) of this Act. 



 

d) Anti-corruption Court -that deal with matters 

relating to corruption and integrity. This has 

been established under section 3, section 4 and 

section 5 of the anti-corruption and Economic 

crimes. These sections provide for the need of a 

special magistrate to be appointed by the Chief 

Justice to deal in such areas. The act was revised 

in 2014 and the act’s preamble is provide for 

the prevention, investigation and punishment of 

corruption, economic crime and related offences 

and for matters incidental thereto and connected 

therewith. 

e) Court Martial -that is established under the Kenya Defences Forces Act, 2012. The preamble of the 

Act is to provide for the functions, organization and administration of the Kenya Defence Forces 

pursuant to Article 232 and 239 (6) of the 

Constitution; to give effect to Article 241 and 

other relevant Article of the Constitution, to 

provide for disciplinary matters, and for 

connected purposes. The Court Martial has 

been constituted under part IX of the Kenya 

Defences Force Act, 2012. The Act has further 

provided for the following under the following 

sections; Section 160 provides for its 

constitution; Section 161 provides for the 

guiding principles; Section 162 provides for 

the sitting and power of the Court; Section 163 

provides for the convening of court martial; 

Section 164 provides for disqualifications for 

membership of court martial; Section 165 

provides for appointment of judge advocate; 

and Section 166 provides for indemnity from 

personal liability. 

The Anti-Corruption and Economic Crimes Act 

section 3 provides that The Chief Justice may, by 

notification in the Kenya Gazette, appoint as many 

special Magistrates as may be necessary for such 

area or areas or for such case or group of cases as 

may be specified in the notification to try the 

following offences, namely— (a) corruption and 

economic crimes and related offences; and (b) any 

conspiracy to commit or any attempt to commit or 

any abetment of any of the offences specified in 

paragraph (a). (2) A person shall not be qualified for 

appointment as a special Magistrate under this Act 

unless he is or has been a chief magistrate or a 

principal magistrate or an advocate of at least ten 

years standing. 

 

The Kenya Defences Forces Act 2012 section 

160. (1) In the case of any proceedings, the 

courts martial established under Article 169 of 

the Constitution shall consist of— (a) a Judge 

Advocate, appointed under section 165, who 

shall be the presiding officer; (b) at least five 

other members, appointed by the Defence Court 

Martial Administrator if an officer is being tried; 

and (c) not less than three other members in any 

other case. (2) The members of the court martial 

shall be officers so qualified and not ineligible in 

accordance with section 164.(3) At least one of 

the members provided for in subsection (1) shall 

be— (a) of equivalent rank as the accused 

person where the accused person is an officer ; 

And (b) the lowest ranking officer in the Defense 

Forces where the accused person is a service 

member. (4) The Chief Justice may make rules 

generally to regulate the administration and 

proceedings of the courts martial. 

 



 

f) Tribunals -may be established under various laws made by parliament to deal with specific matters. 

They adhere to the same service standards as the ordinary courts and usually finish their cases in a 

shorter time. Litigants who are not satisfied with a tribunal decision may appeal to an appellate 

tribunal or to the minister in charge or to the High Court. There are several tribunals in Kenya and 

the most common ones include; Business premises Rent Tribunal, Rent Restriction Tribunal, Political 

parties tribunal etc. 
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