
Assessing Economic Damages in Personal Injury and Wrongful
Death Litigation: The State of New Mexico

Antonio Avalos, R. Sean Alley, and Philip T. Ganderton*

Abstract

This article contributes to the Journal of Forensic Economics series on
economic damages assessment in individual states by presenting the
framework for calculating economic damages in personal injury and wrongful
death actions in the State of New Mexico. Topics covered include a review of
the New Mexico state court system, procedural rules regarding expert
testimony and related discovery, wrongful death and personal injury relevant
economic damages calculations, and testimony regarding value of life
damages. Other topics relevant to the practicing forensic economist are also
discussed.

I. Introduction1

In this paper, we discuss the assessment of economic damages in personal

injury (PI) and wrongful death (WD) cases in the state and federal courts of New

Mexico. This paper reviews and summarizes statutes, codes, case law, and

practice relevant to economics damages experts providing services either as a

consultant or testifying expert in NewMexico. Section II of the paper provides a

brief discussion of the New Mexico court system. A list of the major sources for

controlling legal guidance in the determination of damages is covered in

Section III. Section IV provides a more thorough review of the procedural rules

regarding expert testimony and related discovery. Section V is devoted to

economic damages in PI cases. Section VI is devoted to economic damages in

WD cases. Section VII discusses survival actions. A short review of medical

malpractice claims is offered in Section VIII. Section IX offers a discussion of
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value of life damages and case law regarding relevant testimony. New Mexico is

distinctive in that it is one of a small number of states that regularly allow

expert testimony on this issue (Ireland, 2009, p.1). Section X identifies other

topics that may be of interest to the economics expert testifying in New Mexico.

Concluding remarks are in Section XI.

II. The Court System in New Mexico

The state court system in NewMexico has trial courts (District, Magistrate,

Metropolitan, Municipal and Probate Courts) and appellate courts (Courts of

Appeals and the Supreme Court). New Mexico’s 33 counties are divided into 13

district courts presided over by 94 judges. District courts are courts of general

jurisdiction and hold jury trials, as well as hear tort, contract, real property

rights, and estate cases, among others. The 54 magistrate courts are presided

over by 67 judges. Although these courts also hear jury trials (tort, contract,

landlord/tenant rights, felony preliminary hearings, misdemeanor, DWI/DUI,

and other traffic violations), they are of limited jurisdiction and hear only cases

involving damages up to $10,000. There is one metropolitan court and it only

serves Bernalillo County (Albuquerque). This court is presided over by 19

judges, has limited jurisdiction, conducts jury trials, and hears the same types of

cases handled by magistrate courts. Both the municipal and probate courts do

not hold jury trials, are of limited jurisdiction, and do not handle tort cases.

Municipal courts hear cases related to city ordinance violations, including

traffic and animal matters, as well as petty misdemeanors. Probate courts hear

matters related to wills, estates and probate.

The New Mexico Court of Appeals is presided over by 10 judges and is the

intermediate appellate court, sitting between district courts and the New

Mexico Supreme Court. The Court of Appeals jurisdiction covers the entire

state and reviews appeals in all cases (except some criminal cases), appeals from

the Public Regulation Commission, and cases involving habeas corpus. Finally,

the Supreme Court, consisting of five justices, is New Mexico’s highest court

and final court of review (court of last resort). Adoption of an opinion, decision

or order requires the votes of three justices, which means that the majority

opinion of the Court determines the law of the case.

The federal district court for New Mexico is the United States District

Court for the District of New Mexico, comprising the entire state of New

Mexico and nothing else. It holds court in Albuquerque, Silver City, Santa Fe,

Las Cruces, Las Vegas (NM), and Roswell. The District of New Mexico appeals

to the Tenth Circuit of the United States Court of Appeals.

III. Sources of Legal Guidance

This section contains a short description of sources of legal guidance

relevant to economics damage experts concerning the determination of damages

in PI and WD cases. Key parts of these resources are elaborated on elsewhere in

the paper. There are four main sources:
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A. New Mexico Rules of Civil Procedure (RCP, 2018) for District, Magistrate

and Metropolitan Courts.

These rules govern procedure in the District, Magistrate, and Metropolitan

courts of New Mexico in all civil suits. Perhaps the most relevant guidance to

forensic economics testimony is contained in Article 5 of each set of rules, which

deals with provisions for discovery and depositions. These rules are discussed in

more detail in the next section.

B. New Mexico Uniform Jury Instructions – Civil (UJI, 2018).

The UJI is a highly important source of legal guidance regarding tort

damages in New Mexico. Although the purpose of jury instructions is to

communicate issues and law to the jury, this document also includes issues

relevant to the economics damage expert such as instructions regarding expert

testimony, items that must be included in the calculation of damages, and

mitigation requirements, among others. Key jury instructions are specified and

discussed further in relevant sections of this paper.

C. New Mexico Rules of Evidence (RE, 2018).

These rules aim to administer every proceeding fairly, eliminate unjustifi-

able expense and delay, and promote the development of evidence law.

Specifically, Article 7 contains the rules governing opinions, expert testimony,

and the admissibility of evidence. The RE apply to proceedings in all state

courts of the State of New Mexico. Article 7 is elaborated on in the next section.

D. New Mexico Statutes (NMS, 2018).

This is the legislative code for the state. Chapter 41 contains all legislation

involving tort actions. Chapter 37 contains the statute of limitations.

IV. Procedural Rules Regarding Expert Testimony and Related Discovery

New Mexico allows both parties to obtain discovery of any unprivileged

information that is relevant to the subject matter involved in a pending action.

The rules and procedures for discovery, experts and their opinions are covered

in Article 7 of the RE and in Article 5 of the RCP for the District Courts.2 Article

7 of the RE establishes that:

A witness who is qualified as an expert by knowledge, skill, experience,

training, or education may testify in the form of an opinion or otherwise

if the expert’s scientific, technical, or other specialized knowledge will

2Article 5 of the Rules of Civil Procedure for the Magistrate Courts as well as Article 5 of the

Rules of Civil Procedure for the Metropolitan Courts also cover discovery and pretrial matters,

but they are not as comprehensive and defer to the Rules of Civil Procedure for the District

Courts.
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help the trier of fact to understand the evidence or to determine a fact

in issue.3

Notably, state courts in New Mexico have not fully adopted the changes

made to the federal rule of evidence that incorporates the expert testimony

requirements of Daubert v. Merrell Dow Pharmaceuticals, Inc. New Mexico

relies on State v. Alberico for clarification on the admissibility of expert

testimony.4 TheAlberico court stated that expert testimony must be screened for

validity (whether the testimony is grounded in established scientific methods)

and reliability (whether the expert testimony will assist the fact finders in their

duties). More specifically under Alberico, the test for the admissibility of expert

witness testimony has three requirements: (1) experts must be qualified; (2) their

testimony must assist the trier of fact; and (3) their testimony must be limited to

the area of scientific, technical, or other specialized knowledge in which they

are qualified. When courts are analyzing the reliability of a scientific expert’s

testimony, they look at the five factors to be considered under Daubert.5 New

Mexico, however, adds a sixth element to this test: the court must consider

whether the expert’s scientific technique is capable of supporting opinions

based upon reasonable probability rather than conjecture. This standard has

been called the Daubert-Alberico test.6

The economics damage expert testifying in New Mexico can expect to be

challenged, especially if offering value of life damage testimony, through

motions in limine or a formal Daubert hearing. Notably, experts are not always

required to attend these hearings. Other more specific and practical procedures

regarding expert witness depositions and interrogatories include the following.

A. Expert Discovery

RCP 1-026 concerns discovery rules related to experts. A previous rule

required a court order for taking a deposition of an expert, but this procedure

was not uniformly followed. The rule now provides for requests for production

and interrogatories, as well as depositions of experts without court order. More

explicitly, the RCP establishes that:

A party may through interrogatories and requests for production

discover the identity of each person the other party may call as an

expert witness at trial, the subject matter on which the expert is

3The language of Article 7 of the Rules of Evidence was amended in 2012 to be consistent with the

recent restyling of the Federal Rules of Evidence, to make it more easily understood and to make

style and terminology consistent throughout the rules.
4In State v. Alberico the Supreme Court of New Mexico abandoned the Frye test (Frye v. United

States) in favor of an approach to admissibility more in line with the federal courts’ practice

under the Federal Rules of Evidence.
5These are: (1) whether a theory or technique can be (and has been) tested; (2) whether the theory

or technique has been subjected to peer review and publication; (3) the known or potential rate of

error; (4) the existence and maintenance of standards controlling the technique’s operation; and

(5) whether the theory or technique has been generally accepted in the particular scientific field.
6See Parkhill v. Alderman-Cave Milling and Grain Co. of New Mexico.
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expected to testify, and the substance of the facts and opinions to which

the expert is expected to testify, as well as a summary of the grounds for

each opinion. In addition, a party may discover the qualifications of the

expert, including a copy of or the name and address of the custodian of

any reports prepared by the expert regarding the pending action, a list

of all publications authored by the witness within the preceding ten (10)

years, and a listing of any other cases in which the witness has testified

as an expert at trial or by deposition within the preceding four (4) years.

(RCP 1-026(B)(6))

This rule also provides that ‘‘[u]nless manifest injustice would result, the
party seeking discovery shall pay the expert a reasonable fee related to the
deposition or for time spent in responding to discovery.’’ As a practical matter,
expert witness work product should be considered discoverable.

B. Expert’s Opinion Testimony

Article 7 of the RE establishes that:

An expert may base an opinion on facts or data in the case that the

expert has been made aware of or personally observed. If experts in the

particular field would reasonably rely on those kinds of facts or data in

forming an opinion on the subject, they need not be admissible for the

opinion to be admitted. But if the facts or data are otherwise

inadmissible, the proponent of the opinion may disclose them to the

jury only if their probative value in helping the jury evaluate the

opinion substantially outweighs their prejudicial effect. (RE 11-703)

Further, 11-705 establishes that:

Unless the court orders otherwise, an expert may state an opinion–and

give the reasons for it–without first testifying to the underlying facts or

data. However, the expert may be required to disclose those facts or

data on cross-examination.

An economics damage expert should expect to provide a written report and

expect to be deposed in a PI or WD case in New Mexico unless otherwise
indicated by the retaining attorney. Because a very high percentage of cases
settle at mediation or before trial, the expert is less likely to appear in court.

C. Depositions.

Under Article 5 of the RCP for the District Courts, a party may depose
opposing experts whose opinions may be presented at trial. More specifically,
Rule 1-030(D)(2) of the RCP limits depositions to one seven-hour day, provided

that the court must allow additional time if needed to fairly examine the
deponent.7 All depositions are transcribed by a court reporter, and many are

7This rule resembles Rule 30 of the Federal Rules of Civil Procedure.

Avalos, Alley, & Ganderton 215



videotaped. When possible, depositions are taken at a location convenient to

the expert.

D. Required Disclosures

The extent of required disclosures for experts in New Mexico depends on

whether the expert will testify at trial or, instead, was retained only for

consulting purposes and will not testify. If an expert is retained for consulting

purposes only, Rule 1-026(B)(6)(c) of the RCP provides that discovery may only

be had on a showing of exceptional circumstances under which it is

impracticable for the party seeking discovery to obtain facts or opinions on

the same subject by other means. It should be noted that the exceptional

circumstances standard is challenging to meet for a party seeking discovery of

a consulting expert, so this claim is rarely raised. If an expert is retained for

testifying, Rule 1-026(B)(6)(a) of the RCP establishes that through interroga-

tories and requests for production, a party may require its opponent to disclose

an expert’s identity, the subject matter of testimony, the facts and opinions

about which the expert will testify, and the grounds for those opinions.

Further, a party may also ask for a list of all publications authored by each

expert in the preceding 10 years, and a list of all other cases in which the

expert has testified in the preceding four years. Most depositions are

accompanied by a subpoena duces tecum.

E. Expert Work Product

Although Rule 1-026(B)(5) of the RCP provides protection from discovery for

attorney work product, neither the New Mexico Rules nor case law offer much

guidance on whether this protection extends to a testifying expert. This

includes attorney’s communication of otherwise protected work product to a

testifying expert. Further, this rule does not have the same provisions as FED.

R. CIV. P. 26 relating to the discovery of expert work product. Rule 1-026(B)(5) of

the RCP generally protects work product of a non-testifying expert unless there

is a showing of ‘‘exceptional circumstances.’’ Practically, all correspondence

between the retaining attorney and the economics expert should be treated as

discoverable and should be produced upon request, along with all notes, reports,

and documents relied upon in forming the opinion. In some cases, the economics

damage expert may simply be asked to provide estimates of damages for the

attorney prior to mediation or in preparation for settlement.

F. Limits to Recoverable Costs

Section 38-6-4 of NMS limits the recoverable costs regarding expert

witnesses as follows:

The expert witness fee which may be allowed by the court shall be

limited to one expert regarding liability and one expert regarding

damages unless the court finds that additional expert testimony was
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reasonably necessary to the prevailing party and the expert testimony

was not cumulative.

G. Eggshell Skull Doctrine

New Mexico recognizes the eggshell skull doctrine where the victim has an

underlying condition that increases the victim’s susceptibility or pre-disposition

to injury. UJI 13-1802 establishes that:

The defendant is said to ‘‘take the plaintiff as he finds [him] [her],’’

meaning that the defendant, if liable, is responsible for all elements of

damages caused by the defendant’s conduct even if some of the

plaintiff’s injury arose because the plaintiff was unusually susceptible

to being injured.

V. Personal Injury

There is little general guidance regarding damages in personal injury cases

in New Mexico’s case law. This could be because of a rather extensive state

statute section regarding torts. In fact, most of the guidance comes from the

Uniform Jury Instructions (UJI), specifically UJI 13-1802. The economics damage

expert is normally asked to offer testimony regarding the following items:8

A. Economic Damages

Lost Earnings and Loss of Earning Capacity. The instructions specify that

lost earnings must be calculated to date of trial and that, when future damages

are involved (as could be the case of loss of earning capacity), they must be

discounted to arrive at the ‘‘present cash value.’’ Plaintiff’s counsel, and

sometimes defense counsel, will often retain vocational experts to establish

earning capacity with injury, and the economics damage expert relies upon that

testimony in determining the ‘‘with injury’’ earnings stream when calculating

losses. Expected taxes are not deducted from lost earnings estimates in PI cases

in New Mexico.

Lost Household Services. The present discounted value of any lost

household production is normally calculated by the economics damage expert.

Because there is no direct relationship established between injury and

household production in the economics research literature, it is common for

the expert to calculate the total value of household services for the plaintiff,

leaving the percentage lost to be determined by the trier of fact when

determining compensation.

Value of Life Care Plan. In many PI cases, the plaintiff may retain a

certified life care planner to design a life care plan (LCP). The economics

damage expert will then be asked to calculate the present discounted value of

that plan, or a plan commissioned by the defense. Once provided with the life

8In New Mexico, except for the loss of enjoyment of life, economics experts are only allowed to

opine and testify in matters concerning economic damages.
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expectancy, the items in the plan, the annual frequency, and lifetime frequency

for those items, the expert uses standard methods to project and discount values

to present value. There are no unusual or distinguishing requirements for this

calculation in New Mexico.

B. Non-Economic Damages

Loss of Enjoyment of Life. These include the experienced past loss of

enjoyment of life as well as the reasonably certain to be experienced in the

future because of the injury.9 The UJI indicates that no fixed standard exists for

deciding the amount of these damages. It should be emphasized that this is the

only non-economic element in which economic damages experts can testify.

Section IX of the paper discusses this element of damages more extensively.

The UJI establish that, in determining the amount which will reasonably

and fairly compensate the plaintiff, the damage calculations must consider that

an injured person is required to exercise ordinary care to minimize or lessen

these damages. Damages caused by the failure to exercise such care cannot be

recovered. More specifically, UJI 13-1811 states that:

In fixing the amount of money which will reasonably and fairly

compensate plaintiff, you are to consider that an injured person must

exercise ordinary care to minimize or lessen [his] [her] damages.

Damages caused by [his] [her] failure to exercise such care cannot be

recovered.

This instruction is used when the evidence creates an issue as to whether

plaintiff exercised ordinary care to mitigate damages incurred after the injury

only. ‘‘Ordinary care’’ is that care which a reasonably prudent person would use

in the conduct of the person’s own affairs. New Mexico follows the general rule

that an injured person must use ordinary care to mitigate his or her damages.10

Conduct prior to the injury is guided by the doctrine of avoidable consequences.

A person injured by the tort of another is not entitled to damages for loss which

could have been avoided by ordinary care.11

VI. Wrongful Death

Wrongful death (WD) actions in New Mexico are governed by Chapter 41,

Article 2 of the New Mexico Statutes (NMS), also called the Wrongful Death

Act. NMS 41-2-1 establishes liability for wrongful or negligent acts or defaults

that cause the death of another. Section 41-2-2 provides a statute of limitations

of three years, beginning with the date of death. Section 41-2-3 requires that

wrongful death actions must be brought by the personal representative of the

deceased, who is not necessarily a surviving beneficiary, and enables a jury to

9Experts in New Mexico have used various terms to refer to hedonic damages, including loss of

enjoyment of life, loss of pleasure of life, and loss of value of life damages.
10See Mitchell v. Jones.
11See Rutledge v. Johnson.
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give any damages it deems fair and just. The proceeds of any judgment are not

subject to be used as relief of the decedent’s debts. This section also provides a

distribution order for proceeds among surviving family, if any.12 Finally, Section

41-2-4 extends the Wrongful Death Act to any deaths related to the running of a

locomotive or car, or in any stage coach or other public conveyance, establishing

that the owner is made explicitly liable for deaths caused by actions of operators

or defects in equipment.

NewMexico UJI 13-1802 establishes the following elements of economic and

non-economic damages on which an economics damage expert may offer

testimony.

A. Economic Damages

Lost Earnings, Lost Earning Capacity and The Value of The Lost

Household Services of The Deceased. New Mexico Uniform Jury Instruction

for Wrongful Death 13-1830, section 3 states the following:

The lost earnings, the lost earning capacity and the value of the lost

household services of the deceased considering the deceased’s age, earning

capacity, health, habits, and life expectancy. In considering loss of

earnings or earning capacity, deductions must be made for income taxes,

social security taxes, other taxes, and personal living expenses of the

deceased. The damages set forth in this paragraph are damages for future

loss of money and are paid in a lump sum. Therefore, a reasonable discount

must be made for the future earning power of the damages awarded.

These instructions require a common and standard calculation of economic

losses by the economics expert for which age, earning capacity, health, habits,

and life expectancy must be accounted. In addition, deductions must be made for

income taxes, social security taxes, other taxes, as well as ‘‘personal living

expenses of the deceased.’’ As future earnings are included in the losses, these

values must be discounted to present value. In practice, the economics damage

expert uses a similar method to determine lost earnings as in a PI case. The jury

instructions do not define the ‘‘personal living expenses of the deceased,’’ but

case law has made the distinction between necessary living expenses and actual

living expenses. In Varney v. Taylor, the NM Supreme Court agreed with the

Connecticut Supreme Court case Floyd v. Fruit Industries that, while the term

personal living expenses has never been exactly defined, there are some

limitations on what should be included in that deduction. The Connecticut case

defined personal living expenses as those reasonably necessary to maintain the

health and well-being to enjoy life’s activities and earn money. (Ireland, 2012,

p.38) These necessary expenses would not, generally, include spending on

recreation or hobbies, for example. Motions to exclude testimony for these

adjustments to lost earnings in WD cases are not common.

12See the Survival of Actions section below for a detailed discussion of this issue.
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B. Non-Economic Damages

Value of Life. The value of the deceased’s life apart from the deceased’s

earning capacity is compensable, as specified in UJI 13-1830, section 4: ‘‘The

value of the deceased’s life apart from [his] [her] earning capacity.’’

Survivors may also bring action for their own damages such as loss of

consortium, parental guidance and counseling, emotional distress, and pain and

suffering. Economics damage experts do not normally testify to these damages,

leaving them to testify to value of life as the only non-economic damage category.

Further discussion of value of life testimony appears in section IX below.

VII. Survival Action

In New Mexico, a WD action survives beyond the death of the victim, even

if there is no surviving next of kin. A WD action does not require pecuniary

harm to a surviving beneficiary to be valid in New Mexico. This is consistent

with both the NM Wrongful Death Act and case law. The New Mexico Supreme

Court in Stang v. Hertz stated that damages for WD are recoverable by the

decedent’s estate in the amount of the worth of the decedent’s life. It is this

ruling that leads to the later decision in Romero v. Byers to allow recoverable

damages for the value of life apart from earning capacity. McDonald (2007) has

argued, citing the 1970 decision in Stang v. Hertz, that the rules are intended to

not only compensate the decedent’s estate. They also provide a deterrent to

negligent behavior. Whether as compensation or deterrence, WD actions in New

Mexico establish a basis for recovering the total value of the decedent’s life,

beyond earning capacity.

VIII. Medical Malpractice Claims

Section 41-5 (Medical Malpractice Act) of the NMS covers medical

malpractice claims, which pose relatively unique situations for economics

damage experts in New Mexico. First, New Mexico caps general damages in

medical malpractice cases. The cap in New Mexico is set at $600,000 per

occurrence (for injury or death), however this cap does not apply to the costs of

medical care and related benefits, nor to punitive damages. This limit was set in

1992 with no provision for inflation adjustments. Juries are not given any

instructions regarding the limitation. Notably, the Medical Malpractice Act

establishes that monetary damages shall not be awarded for future medical

expenses in malpractice claims.13 Moreover, according to NMS Section 41-5-6,

13To be qualified under the provisions of the Medical Malpractice Act, a health care provider

must show proof of being insured by a policy of malpractice liability in the amount of at least

$200,000 per occurrence. Individual providers may alternatively maintain a $600,000 cash deposit

with the state. A hospital’s required coverage for Medical Malpractice Act eligibility is

determined on a case-by-case basis. A separate, easier-to-qualify system is set up for midwives and

obstetricians in order to keep more of them in New Mexico. A ‘‘birthing workforce retention

fund’’ is maintained in the state treasury to offset costs of insurance and malpractice claims in

this area.
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the health care provider is liable for all medical care and related benefit

payments until the total payments reach $200,000, after which the payments

shall be made by the patient’s compensation fund as provided in Section 41-5-

25.14,

Second, evidence relating to the value of future medical care is not

admissible since monetary damages for future medical expenses are not allowed.

Instead, payment for medical care and related benefits shall be made as expenses

are incurred. That is, the patient is entitled to be furnished with all medical care

and related benefits by the health care provider when liability has been

established.

Third, Medical Malpractice Act claims have a statute of limitations of three

years, beginning with the date that the act of malpractice occurred. These

claims must first go through a review of a Medical Review Commission set up to

determine whether malpractice occurred. Discussion of monetary damages is

forbidden at this review. This commission communicates a ruling on whether

malpractice occurred, but this ruling is neither admissible as evidence in court

nor is it binding on either party. However, the report is shared with the state

licensing board. It appears that this review is part of the cost to health care

providers of accepting the benefits of the Medical Malpractice Act. If

malpractice is deemed to have occurred, the state will coordinate and pay for

medical expert witnesses at trial.

Finally, punitive damages against a health care provider are not to be paid

from the patient’s compensation fund or from the proceeds of the health care

provider’s insurance contract (unless the contract expressly provides coverage)

but become the personal liability of the health care provider.

The New Mexico Tort Claims Act15 governs injuries caused by a state

government agency or employee. The Tort Claims Act simplifies the

doctrines of sovereignty and expressly imposes ‘‘traditional tort concepts

of duty and the reasonable person’s standard of care in the performance of

that duty.’’ (NMS 41-4-2 ) For claims covered by the New Mexico Tort Claims

Act, the statute of limitations is two years from the date of the loss, injury or

death. The Tort Claims Act does not affect a public entity’s right to

contribution, indemnity or subrogation, except that the public entity is not

entitled to contribution, indemnity, or subrogation from an employee who

acted without intentional malice or fraud. NMS 41-4-19 specifies liability

limits under the Tort Claims Act for property ($200,000), medical ($300,000),

non-property ($400,000), and total claim amounts ($750,000). Post-judgment

interest is allowed at 2% above the Wall Street Journal’s prime rate and is

computed daily from the judgment date until payment is complete. Pre-

14A ‘‘patient’s compensation fund’’ is maintained by the levy of a fee on qualifying health care

providers and is used to pay claims and expenses associated with the Medical Malpractice Act.

New Mexico is one of 10 states in the nation (along with Florida, Indiana, Kansas, Louisiana,

Nebraska, Pennsylvania, South Carolina, Wisconsin, and Wyoming) that have laws allowing the

establishment of a patient’s compensation fund (Coppolo and McCarthy, 2003). These funds are

sometimes also called excess coverage or excess liability funds, which in general provide

coverage for judgments or settlements in a medical liability lawsuit above a defined amount.
15NMS 41-4
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judgment interest and punitive/exemplary damages are not allowed for

actions that fall under the Tort Claims Act. Governmental entities are

required to carry liability insurance as specified in Section 41-4-21. New

Mexico maintains a ‘‘public liability fund’’ to help state agencies and

employees maintain insurance, to defend claims, and to pay claims and

expenses associated with the Tort Claims Act. Although the role of the

economics damage expert in calculating damages in malpractice cases is

constrained, there are opportunities for the expert to argue against the

limits imposed by the statutes.

IX. Value of Life Damages

New Mexico allows testimony regarding value of life (sometimes referred to

as hedonic) damages in state courts, and on occasion, in federal courts in both

WD and PI cases. In a recent review, Ireland (2018) identifies 28 legal decisions

involving hedonic damages, of which 14 were in federal or state courts in New

Mexico. The other cases were spread across 10 other states. Twelve of the 14

New Mexico cases were in federal court, although many involved interpreta-

tions of state laws regarding expert testimony. The nature and limits of current

testimony have been established through a series of legislation, procedural

rules, and decisions. In general, testimony in federal courts is guided by the

more restrictive Daubert standard, as represented by the Smith v. Ingersol Rand

Co. (2000) decision, while testimony in state courts follows theAlberico standard

as interpreted in a series of decisions discussed below.

Economics damage experts in federal courts in New Mexico are generally

allowed to describe value of life damages, but not quantify them. Attempts to

offer dollar values in value of life damage testimony have been successfully

quashed through motions in limine.16 Federal courts in New Mexico have

tended to follow Smith v. Ingersoll Rand Co. (2000) in conceding the basic

argument that life is worth more than the economic activity of a person,

therefore an award of only the economic losses undercompensates the victim.

The Smith decision acknowledges that value of life damage ‘‘theory’’ is highly

controversial when it attempts to monetize the value of life. Nonetheless, the

court allowed the testimony of an economics expert regarding four broad areas

of human experience: the ability to enjoy the occupation of your choice,

activities of daily living, social leisure activities, and internal well-being.

In BNSF v. LaFarge (2009), the presiding judge cited Federal Rules of

Evidence 702 as requiring expert testimony to be both relevant and reliable.

Consequently, the court held that any attempt at placing a dollar figure before

the jury is inadmissible and does not meet the relevance and reliability factors

of Daubert and its progeny. If an expert offers any benchmark, guideline, or

range of values—what the judge called the Trojan horse—then the testimony is

inadmissible. This includes any figure, formula, or range of values for the value

of life.

16See Harris v. United States and Martinez v. Caterpillar, Inc., among others.
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In state courts, NM UJI 13-1830 Measure of Damages Wrongful Death

instructs a jury to determine compensation for ‘‘the value of the deceased’s life

apart from [his] [her] earning capacity.’’ In 1994, Romero v. Byers affirmed that it

is up to the jury to determine fair and just compensation for the loss of

enjoyment of life in wrongful death cases. Sena v. NM State Police (1995)

extended Romero to compensation for loss of enjoyment of life in personal injury

cases. This has been formalized in UJI 13-1807A by NM Supreme Court Order

No. 13-8300-021. Sena also held that, while an expert cannot testify as to the

dollar value of loss of enjoyment of life, it is appropriate for economics experts

to testify regarding their ‘‘opinion concerning the economic value of a plaintiff’s

loss of enjoyment of life.’’

Couch v. Astec Industries (2002) concluded that the economics expert’s

testimony regarding value of statistical life was helpful to the trier of fact. The

Couch case became pivotal when the New Mexico Court of Appeals affirmed a

trial court decision to allow economics damage expert testimony, which

included a range of dollar values of a statistical life based on published

research. The economics damage expert in the case testified that the figures he

provided for the range of, and average, value of a statistical life were for an

entire life from cradle to grave and included earnings as well as intangible

enjoyment. The court stated that the testimony did not intrude on the fact-

finder’s domain because the economics damage expert declined to offer a specific

value for the plaintiff at hand. The court also concluded that the range of

monetary values given by the expert likely proved helpful to the jury. The

economics damage expert was also permitted to describe the nature and

meaning of value of life damages, as well as broad areas of human experience

that might be considered by the jury when determining such damages. The NM

Court of Appeals in Couch agreed with the Smith decision—by not offering a

specific value for the plaintiff, the expert did not intrude on the fact finder’s

domain. Couch has formed the basis for almost all economics damage expert

testimony regarding value of life in New Mexico state courts.

As of December 31, 2013, New Mexico’s general damages instructions to

juries include a specific instruction for loss of enjoyment of life. UJI 13-

1807A establishes that ‘‘No fixed standard exists for deciding the amount of

these damages. You must use your judgment to decide a reasonable amount

to compensate the plaintiff for the loss of enjoyment of life.’’ Notably, value

of life damages are considered separate from any damages for pain and

suffering.

State trial courts in New Mexico have broad latitude to admit expert

testimony regarding value of life damages, subject to the evidentiary rules

found in the Rules of Evidence and in State v. Alberico. The decision in Alberico

modified the usual Daubert standard for admissibility of expert testimony and

opened the door for value of life damage testimony in state court in New

Mexico. In general, experts offering value of life damage testimony do not

provide calculations or dollar values for life, although following Couch, a range

of values or average values from value of statistical life studies can be

introduced.
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X. Other Relevant Issues Facing the Economic Damage Expert in New

Mexico

A. Collateral Sources

New Mexico recognizes the collateral source rule.17 Evidence of a

claimant’s receipt of payments from collateral sources is inadmissible.18 The

collateral source rule is designed to ensure that a plaintiff may accept

compensation from sources other than the tortfeasor without fear that the

tortfeasor will not then be required to pay. The source of the payments must be a

source collateral to the alleged tortfeasor and the source must be sufficiently

independent to assure an unwarranted double recovery has not occurred. Also,

New Mexico’s courts allow evidence of billed amounts only, as opposed to paid

amounts only or a hybrid approach that allows both.19

B. Pre- and Post-Judgment Interest

Economics experts are sometimes asked to calculate interest on an award.

Post-judgment interest is available by statute:

The rate of interest, in the absence of a written contract fixing a

different rate, shall be not more than fifteen percent annually in the

following cases: A. on money due by contract; B. on money received to

the use of another and retained without the owner’s consent expressed

or implied; and C. on money due upon the settlement of matured

accounts from the day the balance is ascertained. (NMS 56-8-3)

Similarly, prejudgment interest is available by statute under certain

circumstances. New Mexico Statutes provide that:

. . .unless the judgment is based on unpaid child support, the court in its

discretion may allow interest of up to ten percent from the date the

complaint is served upon the defendant after considering, among other

things: (1) if the plaintiff was the cause of unreasonable delay in the

adjudication of the plaintiff’s claims; and (2) if the defendant had

previously made a reasonable and timely offer of settlement to the

plaintiff. (NMS 56-8-4)

C. Wrongful Conception/Birth

There have been a small number of cases in recent years, particularly

Provencio v. Wenrich, allowing the plaintiff to sue for wrongful conception due

to a failed sterilization procedure (making it essentially a medical malpractice

suit). An economics damage expert retained for the plaintiff can be asked to

17See McConal Aviation, Inc. v. Commercial Aviation Ins. Co.
18See Hansen v. Skate Ranch Inc.
19See Summit Properties, Inc. v. Pub. Serv. Co. of New Mexico.
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value all costs associated with the pregnancy and birth, including lost wages, as

well as the cost of raising the child to adulthood (18 years in New Mexico).20

XI. Summary and Concluding Remarks

In this paper, we introduce and review the controlling statutes, jury

instructions and general case law pertaining to economic damages in PI and

WD cases in the State of NewMexico. While much of NewMexico’s statutes and

jury instructions resemble those in other states with respect to typical economic

damages subjects such as earning capacity, other lost economic values, and

discounting to present value, New Mexico differs in a number of important

areas relevant to a practicing economics damage expert. These include the right

of a survival action even in the absence of a surviving beneficiary, along with

case law that establishes recoverable damages to include the worth of the

decedent’s life and, therefore, the value of life or enjoyment of life as a separate

category of recoverable damages. This expansion of recoverable damages has

been extended to cases of personal injury in the 2013 revision of the Uniform

Jury Instructions, which define value of life damages as a ‘‘value of life apart

from earning capacity.’’ New Mexico also requires a deduction for necessary

living expenses, rather than actual living expenses or personal consumption of

the deceased from estimates of future losses.
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