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1.0 INTRODUCTION
There are several modes of settling disputes. Conflict management is termed as a process that leads to a solution of 
disputes. In managing disputes, the process may vary as the diagram portrays that it may be coercive or non-coercive 
process depending on the negotiation capability of the parties. A settlement is when parties have to accommodate a decision 
which they are forced to live with due to anarchical nature of society and the role of power in relations. On the other hand, 
resolution is an outcome based on mutual problem-sharing in which the conflicting parties cooperate in order to redefine 
their conflict and their relationship. This paper illustrates and appraises other modes of dispute resolution mechanism other 
than litigation and as has been recognized under article 159 of the Constitution of Kenya. 
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2.0 TRADITIONAL DISPUTE RESOLUTION MECHANISM
The Traditional dispute resolution mechanisms have been effective in managing conflicts. They include negotiation, 
reconciliation, and informal mediation and problem solving workshops among others. The traditional dispute mechanism 
is based on the people and by the people. It is also based on the local approaches that communities use to resolve localized 
disputes to access justice. Article 159 (1) has also maintained this clause by providing that judicial authority is derived from 
the people and vests in the people and is to be exercised by the courts and tribunals established by or under the Constitution. 
The traditional dispute resolution is exercised by the council of elders, chiefs and elderly people in the society/community. 
The practices are derived from the customs practiced by different communities. Examples of the chiefs and council of elders 
who facilitated the solving of disputes are; Digos- kayas, Luos-Ker, Merus- Njuri Ncheke e.t.c. 

This clearly emphasizes the fact that the traditional dispute resolution mechanism is intertwined with culture thus the main 
reason why the Constitution of Kenya seeks to protect peoples’ culture. Article 11 recognizes culture as the foundation of 
the nation and as the cumulative civilization of the Kenyan people and nation. The Constitution further obligates the State 
to promote all forms of national and cultural expression, recognize the role of science and indigenous technologies in the 
development of the nation and lastly promote the intellectual property rights of the people of Kenya. Further, parliament 
is required to ensure that communities receive compensation or royalties for the use of their cultures and cultural heritage 
and recognize and protect the ownership of indigenous seeds and plant varieties, their genetic and diverse characteristics 
and their use by the communities of Kenya. 

It would thus be a failure to recognize traditional dispute resolution mechanisms on one hand and fail to recognize the 
cultural diversities of the Kenyan people. This emphasizes that there is need to appreciate that some matters are best 
suited to be settled via traditional means as culture plays a crucial role in Kenyans life. The traditional dispute resolution 
mechanism has always existed in several communities and it includes what is known as today to some instance as the 
ADR process that is mediation, arbitration and many other norms as will be discussed further in this paper. The traditional 
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dispute resolution mechanisms include (d) but not limited to the following as will be presented below. Currently, as will be 
seen under the Constitution and other legal frameworks in Kenya, these early traditional dispute resolution mechanisms 
have been recognized, modified and are being guided by the laws of Kenya. It is not that the early traditional mechanism 
are and cannot be used, it is that so long as they are not repugnant to justice and morality and are not inconsistent with the 
Constitution or any written law. 

a) Negotiation is a process where parties meet to identify and discuss the issues at hand so as to arrive at a 
mutually acceptable solution without the help of a third party.

b) Mediation is a continuation of the negotiation process in the presence of a third party.
c) Problem-solving workshop is employed to solve conflicts and complex cases as analysis is vital in the effective 

determination of the dispute.
d) Council of elders it is an institution of wazee which exists in communities and is composed of respected, wise 

old men who are knowledgeable in the affairs and history of the community.
e) Consensus approaches created confidence as party had autonomy over the process thus decision by e.g elders 

was effective and long lasting. The decision could be communicated to the whole community and affirmed as 
a social contract in a ritual way.

f) Winner-takes-all approaches
g) Local elders are the local administrators such as chief who solve several disputes everyday without the dispute 

necessarily going to court.

Conflict resolution among the traditional African people was anchored on the ability of people negotiating. The traditional 
conflict resolutions were geared towards fostering peaceful co-existence among the Africans. However, with the arrival of 
the colonialists, western notions of justice such as the application of common law of England, introduced the court system 
which being adversarial by nature, greatly eroded the traditional conflict resolution mechanisms. Resilience by the social 
and cultural aspects of most Kenyans established the need to have a legal framework of the traditional dispute resolution 
mechanism. Thus article 159 (3) of the Constitution has recognized the traditional dispute resolution mechanism but 
subjected the same to a limitation clause. That the mechanism will not be used if it is in contravention of the bill of rights, is 
repugnant to justice and morality, if the outcome is repugnant to justice or morality, or is inconsistent with the Constitution 
or any other written law. 

The Constitution has further recognized the use of customary law under section 2 (4) and safeguarded the same to the 
same limitation clause. In as much as the Constitution recognizes culture and traditional conflict resolution mechanisms, 
there is still need to have a more comprehensive policy and legal framework to operationalise traditional dispute resolution 
mechanism. There is therefore need to appreciate that maybe with the current recognition of community land, traditional 
conflict resolution mechanism will be well defined. This is because, article 60 of the Constitution expressly provides that one 
of the principles of the land policy will be encouragement of communities to settle land disputes through recognized local 
community initiatives consistent with the Constitution.

The recognition of traditional systems to settle disputes has benefited many Kenyans especially in the natural resource-
based conflicts among the pastoralist communities in Kenya. Such conflicts are intractable with complex cultural dimensions 
and the formal mechanisms of conflict management may not address the underlying causes of the conflict. The traditional/
customary systems is thus the most appropriate in enhancing access to justice closer to the people and help reduce backlog 
of cases in courts. For instance by the Modagashe Declaration in which members of Garissa, Mandera and Wajir districts 
agreed to resolve the problems of banditry, trafficking of arms, livestock movements, socioeconomic problems, identifying 
role of peace committees among others. It also outlined decisions made by the community around these issues affecting 
the community especially unauthorized grazing, cattle rustling, trafficking of arms, control of livestock diseases and trade, 
highway banditry, identity cards by non-Kenyans and others.

To the realization that traditional justice systems are helpful to the community, there is need for awareness creation, 
standardization, link between the traditional justice systems and formal courts, restructuring, capacity building and last but 
not least documentation. Although the tradition justice system is helpful as will be seen hereunder they also contain various 
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disadvantages thus the need for the recommendations stated.
a) Advantage of Traditional Dispute Resolution 

• It is identified with the communities.
• It allows the parties adequate time to discuss all issues surrounding the disputes.
• It involves fewer procedures that are easily accessible by the communities thus fewer expenses.
• Not time consuming as it has fewer complicated procedural requirements.
• It ensures justice to the poor, marginalized and vulnerable therefore closing the glaring gap between the 

justice systems

b) Disadvantages of Traditional Dispute Resolution
• It is based on unwritten laws, rules and procedures. These are at best vague, render the process open to 

manipulation, unpredictable, unreliable and are subject to the whims of its leaders and can be cumbersome.
• Some of the laws are contrary to the Constitution, written law, and fundamental principles of governance 

and human rights and are repugnant to morality.
• Are not structured thus vary from one community to the next.
• Some purport to preside over matters that are out of their jurisdiction like criminal offences.
• The punishments some are impracticable in the modern society e.g punishment like flogging, banishment 

from community, payment of fines in form of livestock e.t.c.
• Some contain systemic biases and can be discriminatory since they are based on traditional African customs 

which are largely patriarchal.
• In some instances there are no enforcement mechanisms and compliance.
• In some instances, the local leaders and council of elders have no knowledge of the current laws enacted in 

Kenya thus making wrong decisions that end up not being helpful or applicable if taken to court.

3.0 ALTERNATIVE DISPUTE RESOLUTION MECHANISMS RECOGNISED IN KENYA
The mostly common used mode of solving disputes in Kenya has been known to be litigation. This is a coercive dispute 
settlement mechanism that is adversarial in nature where parties in the dispute take their claims to a court of law to 
be adjudicated upon by a judge or a magistrate. The process is where a case is brought before a court of law suitably 
empowered to hear the case by the parties involved for resolution. The court system is emphasized under the Constitution 
of Kenya chapter ten which is classified into three parts that is the judicial authority and legal system, the superior courts 
and subordinate courts. It is costly and lengthy process. However if the other alternative dispute resolution processes are of 
no help to the parties then litigation may be the only way forward. 

Litigation has been stated to be the formal Justice System which comprises of Supreme Court, Court of Appeal, High Court 
and subordinate courts. Others include Kadhi’s court, industrial court, court martial and tribunals. On the other hand we have 
the informal justice systems which are known as the alternative dispute resolution. Article 159 2(c) provides and appreciates 
the ADR processes while article 189 (4) has widened the scope of the application of ADR. It has provided that the procedure 
may be followed in settling intergovernmental disputes. In Kenya there are several institutions that provide for the ADR 
process. They include; the Chartered Institute of Arbitrators of the UK and American Arbitration Association of the US. 

The Chartered Institute of Arbitrators Kenya Branch was established in 1984 while the main branch was formed in 1915 
headquarters in London. It promotes and facilitates determination of disputes by arbitration and other forms of ADR. 
Membership is open to all fields with recourse to arbitration and other forms of ADR is an accepted method of resolving 
disputes and attend an entry course and currently include; architecture, engineering, quantity surveying, law, insurance, 
accounting and property valuation. Further details in terms of their course provision are in the internet. Unfortunately in 
Kenya we have no self driven institution and LSK is trying to introduce a centre that is to accommodate the alternative 
dispute resolution. The institution is to be established in Nairobi and is to be called LSK International Arbitration Centre. 

The loophole to LSK’s idea is that the institution will only be for lawyers yet; other current ADR institutions have incorporated 
other professionals in their institution. The failure will be clearly indicated in terms of the ADR processes where the parties 
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will need expert so as to solve the problem and if the institution is only for advocates then unless an expert is present then 
the dispute may not be solved. The other question that may be raised will be how many ADR institutions will be established 
if the versioned one will be for advocates only? The advantage or rather the argument with subjecting advocates or LSK 
coming up with the institutions is that currently most disputes are legally intertwined hence advocates would be best 
suited to come up with the institution rather than any other profession and what the other institution will do will be making 
payments for services rendered. 

The loophole to this is that the essence of the ADR process is to reduce expenses and currently litigation is already expensive 
and the same will be done to ADR process thus killing the objective of article 159 (1) that judicial authority is derived from 
the people as well as the principles set out under article 159 (2) (b) justice shall not be delayed. In as much as this process has 
several modes of solving disputes which have not been exhausted under article 159 of the Constitution, and each mode is 
better than the other in several ways, the ADR process has its advantage and disadvantage from the litigation process which 
include but not limited to the following;

a) Advantages of ADR
• They are more satisfactory as the parties are the architects of the outcome of their case rather than as 

imposed by the court systems.
• It ensures to clarify issues pointing out the problem and a result, unnecessary wrangles are avoided. In 

comparison to the court system where parties try to outdo each other.
• The process is fast and resolution is reached at quickly rather than the court system where several 

adjournments are issued.
• Due to having fewer procedures and less requirement for formalities the process is cheaper.
• The outcome of the matter is treated as confidential. This is in cases where the matter is sensitive such as 

family disputes the parties may choose not to disclose the settlement arrived at. For court matters, it is 
hard as the hearing as done before the public and records are public documents unless the court stipulates 
otherwise.

• Parties resort to the ADR process voluntarily as distinguished from the court system where a party is forced 
to respond allegation suits, strict deadlines and defined procedures.  

• The ADR process enhances communication between parties rather than the court system which is 
adversarial and dialogue is mostly between the advocates.

• There is emphasis on the parties in ADR as opposed to the court system where the emphasis is on the 
judge or magistrate. Parties are empowered and therefore are more capable of resolving future conflicts 
amicably.

• The process of ADR can be tailored to suit the specifics of the case as opposed to the court system where 
there is a standard procedure.

b) Disadvantage of ADR
• The capacity to negotiate is never the same and as a result, one party may be at a better position to eloquent 

their issues better.
• The ADR process is not final hence parties are free to approach the courts of law if a resolution if not attained.
• The ADR process forces parties to accept less than just settlement for the purposes of compromise. This can 

be compared to the court settlements which are objectively determined by an independent party.
• The ADR process records are confidential therefore making it hard for them to be accessed. As a result there 

is no precedence and like cases are not therefore treated alike making it problematic to predict and justify 
decisions made.

• The ADR process does not require that the third party be a lawyer making it problematic if knowledge of law 
is required.

• There are not proper mechanisms for the enforcement of ADR settlements therefore the parties rely on 
good will and trust.
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These alternative disputes resolution recognized under article 159 are discussed hereunder;
a) Arbitration- is established under the Arbitration Act revised edition 2010 (1995). The act has several definitions 

under section 3 that are to help in the better implementation of the act. 
• Arbitration means arbitration whether or not administered by a permanent arbitral institution.
• Arbitration agreement means as an agreement by the parties to submit to arbitration all or certain disputes 

which have arisen or which may arise between them in respect of a defined legal relationship whether 
contractual or not.

• Arbitral award means any award of an arbitral tribunal and includes an interim arbitral award.
• Arbitral tribunal means a sole arbitrator or a panel of arbitrators.
• Party means a party to an arbitration agreement and includes a person claiming through or under a party.

The following are key issues under the arbitration act;
• Role of the court in arbitration has been provided under section 10. It expressly provides that no court is to 

intervene in matters governed by the act. This section articulates the restriction of the court’s role in the 
arbitration process so as to give effect to the arbitration procedure. It helps achieve arbitration key objective 
that is to deliver fair resolution of disputes between parties without unnecessary delay and expense.

• Stay of legal proceedings has been provided under section 6. It provides that a court before which 
proceedings are brought in a matter which is the subject of an arbitration agreement will if a party so 
applies not later than the time when that party enters appearance or otherwise acknowledges the claim 
against which the stay of proceedings is sought, stay the proceedings and refer the parties to arbitration. 
This will not be applicable if the arbitration agreement is null and void, inoperative or incapable of being 
performed; or that there is not in fact any dispute between the parties with regard to the matters agreed 
to be referred to arbitration. Proceedings in court will not continue after the application for stay. The court 
after an application for stay of proceedings for reference to arbitration refuses the claimant audience and/or 
remedy through the court process.

• Interim measures of protection have been provided under section 7. It is not incompatible with an arbitration 
agreement for a party to request from the High Court before or during arbitral proceedings an interim 
measure of protection and for the High Court to grant that measure. Where a party applies to High Court 
for an injunction or interim order and the arbitral tribunal has made a ruling, the high court is to treat the 
ruling as conclusive. It limits parties freedom to contract any arbitration agreement that limits and/or bars 
seeking interim measures of protection in court.

• Determining the arbitral tribunal’s jurisdiction has been provided under section 17. It provides that the 
arbitral tribunal may rule on its own jurisdiction. Such ruling may encompass matters including existence or 
validity of the arbitration agreement. The fact that a party has appointed or participated in appointing an 
arbitrator is not a bar to challenging the jurisdiction of the arbitral tribunal.

• Interim orders of protection during arbitration have been provided under section 18. Save where parties 
have otherwise agreed, the arbitral tribunal may at request of a party order any party to take such interim 
measure of protection as the arbitral tribunal may consider necessary in respect of the subject of the dispute. 
The tribunal may require a party to provide security for the measure requested for or order any party to 
provide security in respect of any claim or any amount in dispute or order a claimant to provide security 
for costs. The High Court has been bestowed with powers to enforce the peremptory orders of protection 
given by the arbitral tribunal. In practicing protective measures, the tribunal or a party with approval of the 
arbitral tribunal may apply for assistance of the High Court. The High Court will have for purposes of the 
arbitral proceedings the same power to make an order for the doing of anything which the arbitral tribunal 
is empowered to order as it would have in civil proceedings before that court but the arbitral proceedings 
will continue notwithstanding that a request has been made and is being considered by the High Court.



ALTERNATIVE MODES OF SETTLING DISPUTES FOR KENYA

7

• Setting aside arbitral award has been provided under section 35. The act has listed instances when the High 
court may set aside an arbitral award are specifically stipulated in the act. they include instances where 
it is proved that a party to the arbitration agreement was under incapacity, invalidity of the arbitration 
agreement under the laws governing the dispute, if proper notice of appointment of an arbitration 
agreement under the laws governing the dispute, if proper notice of appointment of an arbitrator or arbitral 
proceedings was not given, if it deals with a dispute not contemplated by or falling within scope of the 
terms of reference to the arbitration and if the composition of the arbitral tribunal or the procedure during 
the proceedings was not as per the parties’ agreement furnish a ground for setting aside arbitral awards. 
However, if the agreement was in conflict with a provision of the act which the parties are not allowed to 
derogate from or there was no agreement on derogation, then the award will not be set aside.

• Recognition and enforcement of arbitral awards has been provided under section 36. The section provides 
that a domestic arbitral award is to be recognized as binding and upon application in writing to the High 
Court will be enforced. An international arbitration award will be recognized as binding and enforced in 
accordance to the provisions of the New York Convention or any other convention to which Kenya is 
signatory and relating to arbitral awards. Any party may apply for enforcement of arbitral award but at the 
same time they are mostly made by the party in whose favour the arbitral award was made and the other 
party replies. Unless otherwise ordered by the High Court, the party making application must furnish the 
following; the original arbitral award or a duly certified copy of it and the original arbitration agreement 
or a duly certified copy of it. The arbitration award furnished must be in English and if the original was not 
English the law requires a duly certified translation to be availed to the court.

The Civil Procedure Act further under section 59 provides that all references to arbitration by an order in a suit and all 
proceedings will be governed as prescribed by the rules. This is the rules under the Civil Procedure Rules 2010, Order 46. 
It provides that at any time before judgment is pronounced, interested parties in a suit who are not under any disability 
may apply to the court for an order of reference wherever there is a difference. This in simple terms is the process of court 
annexed arbitration. The distinction between arbitration and litigation is provided hereunder;

Advantages

Arbitration Litigation
a) Speedier resolution; however, there can be exceptions 

due to multiple parties, arbitrators, lawyers and 
litigation strategy.

a) There is a large body of substantive law and procedure 
that exists which automatically controls the lawsuit 
and the parties don’t have create the rules that will 
govern the lawsuit.

b) Less costly; however, there can be exceptions due to 
multiple parties, lawyers, arbitrators and litigation 
strategy.

b) The judge, by law, must be impartial and the judge’s 
paycheck is not dependent upon whether the parties 
ever use that particular judge in another matter. The 
judge is not personally affected by the outcome of the 
case.

c)  Exclusionary rules of evidence don’t apply; everything 
can come into evidence so long as relevant and non-
cumulative.

c) The place of the trial is in the courthouse and therefore 
neutral territory.

d) Not a public hearing; there is no public record of 
the proceedings. Confidentiality is required of the 
arbitrator and by agreement the whole dispute and 
the resolution of it can be subject to confidentiality 
imposed on the parties, their experts and attorneys 
by so providing in the arbitration agreement.

d) If a litigant is unhappy with a decision of the judge the 
possibility of an appeal exists.
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e) From defense point of view, there is less exposure to 
punitive damages and run away juries.

f)The ability to get arbitrators who have arbitrator 
process expertise and specific subject matter 
expertise.

g) Limited discovery because it is controlled by what the 
parties have agreed upon and it is all controlled by the 
arbitrator.

h) Often, the arbitration process is less adversarial 
than litigation which helps to maintain business 
relationships between the parties.

i) The arbitration is more informal than litigation.

j) The finality of the arbitration award and the fact that 
normally there is no right of appeal to change the 
award.

Disadvantages

Arbitration Litigation
a) There is no right of appeal even if the arbitrator makes 

a mistake of fact or law. However, there are some 
limitations on that rule, the exact limitations are 
difficult to define, except in general terms, and are 
fact driven.

a) The time that it takes to get to trial, which while much 
better than the one year (CC) or five years (HCT), can 
still take a substantial time.

b) There is no right of discovery unless the arbitration 
agreement so provides or the parties stipulate to 
allow discovery or the arbitrator permits discovery.

b) The fear of lawyers of being accused of malpractice 
by their clients in not being 100% prepared, leaving 
nothing to chance, and thus have a possible liability 
for not taking the deposition of everyone who ever 
touched a piece of paper in the litigation all of which 
leads to overkill and abuse of the discover process; 
this is commonly referred to as the scorched earth 
approach to litigation.

c) The arbitration process may not be fast and it may not 
be inexpensive, particularly when there is a panel of 
arbitrators.

c) The paper war between lawyers relating to motions/
pos on an infinite variety of topics.

d) Unknown bias and competency of the arbitrator unless 
the arbitration agreement set up the qualifications or 
the organization that administers the arbitration, has 
pre- qualified the arbitrator.

d) The large cost of legal fees in litigating a dispute.

e)There are no assessors and from the claimant’s point 
of view that may be serious drawback.

e)The reasonable probability that you will not be able to 
go trial on the date that is set by the judge because the 
judge’s prior case is not over, or there is no courtroom 
available due to the priority of criminal matters, all of 
which results in the trial of the case being continued 
from time to time.

f) An arbitrator may make an award based upon broad 
principles of ‘justice’ and ‘equity’ and not necessarily 
on rules of law or evidence.

f) The ability of parties to appeal to a higher court after 
losing at the trial court level and the lack of finality.
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g) An arbitration award cannot be the basis of a claim for 
malicious prosecution.

g) The fact that neither the assessors or the judge may 
not have any knowledge nor experience with the 
subject matter of the dispute between the parties 
which results in the parties having to educate the 
judge as to the law and custom and practice.

h) The possibility of compromise or splitting of ‘baby 
awards’.

h) The ability to appeal to a higher court adverse rulings 
on procedural issues.

b) Court-Annexed arbitration- is connected to the court systems and it may either be consensual or compulsory. 
It may be used as a method of reducing case load by diverting appropriate cases to arbitration. The court may 
have the power to determine which cases are sent to arbitration and may be able to review the arbitrators’ 
awards. The awards may be enforced by the courts or not. Further do note that arbitrators have no particular 
connection with the court except where a court is ancillary to the arbitration.  The court-annexed arbitration 
is provided under section 59 of the Civil Procedure Act and Order 46 of the Civil Procedure Rules. Section 59 
provides for references of issues to arbitration, which references are to be governed in a manner provided for 
by the rules. Order 46 rule 1 expressly provides as follows;

“Where in any suit all the parties interested who are not under disability agree that any matter in difference between them 
in such suit shall be referred to arbitration, they may, at any time before judgment is pronounced, apply to the court for an 
order of reference.”

Rule 2 states that an arbitrator is to be appointed in the manner to which parties have agreed. Rule 4 and 9 provides for the 
appointment of the umpire. More specifically rule 4 provides where the reference is to two or more arbitrators provision will 
be made in the order for a difference of opinion among the arbitrators by appointment of an umpire; or by declaring that if 
the majority of the arbitrators agree the decision of the majority will prevail; or by empowering the arbitrators to appoint 
an umpire; or otherwise as may be agreed between the parties or if they cannot agree as the court may determine. Where 
an umpire is appointed the court will fix such time as it thinks reasonable for the making of his award in case he is required 
to act. 

In case an arbitrator or umpire has not been appointed the court under rule 5 may, on application by the party who gave 
the notice to the other to appoint, and after giving the other party an opportunity of being heard, appoint an arbitrator or 
umpire, or make an order superseding the arbitration ad in such case the court will proceed with the suit. Do note that for 
every arbitrator or umpire appointed by court, they are to have the same powers as if his name had been inserted in the 
order of reference. Rule 7 provides for the procedure of summoning witnesses and the process in case of default by the court 
under such arbitration while rule 8 provides for extension of time for making award. 

Where an award in a suit has been made the persons who made it will sign it, date it and cause it to be filed in court within 
14 days together with any depositions and documents which have been taken and proved before them. Rule 11 provides 
that the registrar will within 14 days of filing of the award notify the parties of such filing and the notice will specify a date 
and time for reading the award. The award will be read within 30 days of the notice and on the date and at the time fixed 
by the notice the award will be read by the registrar to such of the parties as are present. Further, rule 12 provides that upon 
reference by an order of the court, the arbitrator or umpire may, and will if so directed by the court, state the award as to 
the whole or any part thereof in the form of a special case for the opinion of the court, and the court will deliver its opinion 
thereon, and will order such opinion to be added to and form part of the award. 

A court has the power to modify or correct an award under rule 14 if it is imperfect or contains an obvious error, if a part of the 
award is upon a matter not referred to arbitration or if it contains a clerical mistake or error from an accident slip or omission. 
The court also has power to remit an award for reconsideration by the arbitrator under rule 15. Rule 18 provides that the 
court will, upon due notice to the other parties, enter judgment according to the award and upon such that judgment 
a decree will follow therefore. No appeal will lie from such decree except in so far as the decree is in excess of, or not in 
accordance with the award. Rule 20 provides that;
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“20. (1) Nothing under this order may be construed as precluding the court from adopting and implementing, of its own 
motion or at the request of the parties, any other appropriate means of dispute resolution (including mediation) for the 
attainment of the overriding objective envisaged under sections 1A and 1B of the Act. (2) The court may adopt an alternative 
dispute resolution and shall make such orders or issue such directions as may be necessary to facilitate such means of 
dispute resolution. (3) Where a court mandated mediation adopted pursuant to this rule fails, the court shall forthwith set 
the matter down for hearing and determination in accordance with the Rules.”

This rule read together with section 1A and 1B of the civil procedure act obligates the court to employ ADR mechanism 
to facilitate the just, expeditious, proportionate and affordable resolution. Court-annexed ADR will thus go a long way 
in tackling the problem relating to backlog of cases, enhance access to justice, and result in the expeditious resolution of 
disputes and lower costs.

c) Negotiation- is when parties meet to identify and discuss the issues at hand so as to arrive at a mutually 
acceptable solution without the help of a third party. The process techniques include; analyze the interests of 
the parties, plan the actual negotiation and selection of negotiation technique. Parties attempt to settle their 
differences themselves as they use a range of techniques. The argument is that negotiation leads to mediation 
because mediation arises after parties attempt negotiation but has reached a deadlock. Advantages include; 
manages time, is cost efficient, flexible, and confidential and preserves relations. Unfortunately the process 
has disadvantages that include; requires the goodwill of parties, may lead to endless proceedings, may create 
power imbalances, its non-binding unless reduced in writing, creates no precedents and not suitable when one 
party needs urgent protection like an injunction. 

d) Mediation- is a continuation of the negotiation process instead of having two way negotiations in the presence 
of a third party. It is a voluntary party controlled process that is non adversarial and confidential and the third 
party helps the parties to come up with a settlement by suggesting solutions to the dispute. The mediator 
is neutral and doesn’t give advice or make decisions for the parties instead the parties are empowered to 
resolve the matter as between themselves. It is cost effective, time savings, saves the relationship between the 
disputants and is a win-win situation for both parties. 

Mediation characteristics include; parties have to be voluntary, the process has to be confidential, the mediator ought to be 
impartial and not biased and the process is satisfactory.

Advantages include; affordability compared to litigation, allows the parties to arrive at prompt decisions unlike litigation 
which may drag on for years, no requirement for elaborate procedures unlike litigation, parties have wide latitude to 
ventilate their issues as opposed to litigation, confidential, mutual agreement, where issues arise after a settlement parties 
can still bring the matter for mediation, mediation is informal, freedom to choose mediator and there are no appeals.

Disadvantages include; no requirement for an advocate yet some aspects may require legal mind, consumes time as 
mediation can mediate anything thus people may bring minor disputes, there is no authority of settlement, parties can 
withdraw and lastly mediation session may require decision making during the session resulting to rush decisions which 
may turn out to be unfavorable to that party.

e) Court-Annexed Mediation- mediation is a method of settling lawsuits outside of court. Under major case court 
annexed civil mediation; a judge can order parties in civil cases to submit to mediation. As a neutral third party, 
the mediator acts as a link between the parties. This method is evident under section 81(2) (ff) of the civil 
procedure act. It provides for the selection mediators and the hearing of matters referred to mediation under 
the act. Pursuant to order 46 rule 20 (3) it is only after a court-mandated mediation fails that the court will set 
the manner down for hearing and determination. The Civil Procedure act provisions are not really introducing 
mediation per se but merely setting up a legal process where a court can coerce parties to mediate and the 
outcome of the mediation taken back to court for ratification. 
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f) Arbitration-Mediation- parties begin solving their disputes with arbitration and opt to resolve the dispute 
through mediation. It is best to have different persons to mediate and arbitrate, this is because a person 
arbitrating may have made up his mind who is the successful party and thus be biased during the mediation 
process if he transforms himself into a mediator.

g) Conciliation- the advantages and disadvantages are similar to those of negotiation save that the conciliator 
may propose solutions. It may not be the best method of solving disputes as it may result to parties losing 
control over the process. Conciliation is usually applied immediately a conflict arises mainly to prevent its 
escalation. Successful conciliation reduces tension, opens channels of communication and facilitates continued 
negotiations. Conciliation is used when parties are unwilling, unable, or unprepared to come to the bargaining 
table.

h) Convening- This is a process where the convenor is tasked with identifying the issues at hand and the parties to 
the dispute. This is effective mostly where the parties interested and the nature of the matter is uncertain and 
once the same is ascertained, then other techniques of ADR may be used to solve the problem.

I) Early Neutral Evaluation - This process may be binding or non-binding and is a requirement to many courts (the 
pre-trial questionnaire). This is mostly used in technical or factual issues that need an expert to evaluate the 
situation. It is a process where a neutral expert party is introduced to the parties in dispute and he is obligated 
to evaluate the parties’ position.

j) Adjudication- It is defined under the Chartered Institute of Arbitrators (K) Adjudication Rules as the dispute 
settlement mechanism where an impartial third party neutral person known as an adjudicator makes a fair, 
rapid and inexpensive decision on a given dispute arising under a construction contract. The process is informal 
and operates at a very tight scale and the adjudicator is supposed to reach a decision within 28 days or period 
stated in the contract. The decision is binding unless taken to an arbitrator or courts. It is an effective process 
though not suitable to non-construction disputes and does not enhance relationships.

k) Facilitation- in this process the facilitator is to provide direction procedures to enable the group to effectively 
move through negotiation towards agreement. The facilitator is to focus on the procedure assistance as 
compared to a mediator who is more likely to be involved with substantive issues. Do note that a mediator 
may be a facilitator but not the reverse.

l) Fact-Finding or Neutral Fact-Finding- This process is more of investigative where the fact finder is on a journey 
to determine the factual issues when parties reach a deadlock. It is successful when the neutral party is able to 
come up with a finding/opinion that will enable the parties move forward. The solution is to only deal with the 
facts and not interpretations of the law or policy.

m) Mediation- Arbitration- This is a combination of mediation and arbitration. The process begins with the neutral 
party mediating the two parties until the process reaches a standstill then the mediator makes a binding and 
non-binding decision that the parties are to move to an arbitrator for the unsolved issues. The parties may 
decide that one neutral party takes on the whole two processes though the loophole to that decision is that 
it may create problems since when the mediator turns to be an arbitrator, he must ignore previously acquired 
confidential information.

n) Mini-Trial (executive tribunal)- is a sophisticated and structured settlement that narrows the gap between the 
parties perception of the dispute. It is non binding process where parties present their respective cases to a 
panel. Neutrals facilitate the processes for presentation of evidence and discussion among the decision makers, 
and serve as a mediator to reach a settlement. The process may be more expensive than other techniques 
due to the cost of presenting the dispute. Presentations are heard by the panel and it assists the parties to 
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negotiate a settlement. It is reserved for significant cases involving potential expenditure of substantial time 
and resources in litigation.

o) Ombudsman- the Ombudsman or Ombudsperson organizes the process and they receive, investigate and 
facilitate resolution of disputes. Further s/he may interview parties, review files and make recommendations 
but not impose solutions. 

p) Peer Review Panels or Dispute Resolution Panels- use panels to conduct fact-finding inquiries, assess issues 
and present a workable resolution to resolve disputes. Decisions by the panel may or may not be binding 
depending on agreement of the parties.

q) Private Judging- it is a process between arbitration and litigation in terms of formality and control of the parties. 
The parties present their case to a judge in a privately maintained courtroom with all the appurtenances of the 
formal judicial process. These rented judges are normally retired or former public judges who are having subject 
matter expertise. The process is mostly practiced in commercial situations.

r) Hybrid ADR- creates adaptation of ADR techniques that is combines elements of two or more separate processes. 
Enables the parties to acquire sufficient information to evaluate litigation risk and voluntarily negotiate 
resolution directly with each other. The techniques can be applied in any sequence as long as the parties are 
moving in good faith toward resolution of all or part of dispute.

s)  Expert determination- parties submit their dispute to an expert for determination. The expert will be a person 
with specialist or technical knowledge relevant to the dispute. It is fast, informal and cost efficient technique 
which is applicable where there are disputes of a technical nature. It is a popular process of resolving disputes 
in building and construction industry involving qualitative or quantitative issues or issues that are of a 
specific technical nature or specialized kind, because it is generally quick, inexpensive, informal confidential. 
The determination is binding unless the parties agreed otherwise. The features include; it is consensual, the 
parties choose the expert with relevant expertise, it is neutral and flexible, it is a confidential procedure, the 
determination of an expert is binding unless the parties agree otherwise and it is a flexible procedure.
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