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EMPLOYMENT PRACTICES LIABILITY  

INSURANCE POLICY  

 
BASIS OF CONTRACT 

 
The Insurers and the Insured agree that the proposal form signed by the Insured together with 
supporting statements and documentation is the basis of this policy. 

 

INSURING CLAUSE 

 
Subject to the payment of the premium the Insurers agree to indemnify the Insured for loss arising from 
any claim first made during the period of insurance and reported to the Insurers in accordance with the 
terms, conditions, provisions and exceptions of the policy, for any actual or alleged unfair labour 
practice. 

 

DEFINITIONS 

 

Claim: 
 

(i) Any legal, administrative or regulatory proceeding, including the issue of a writ or summons or 
cross-claim or counter-claim issued or initiated against or served upon the Insured for any 
unfair labour practice; or 

  

(ii) any written allegation of an unfair labour practice communicated to the Insured and evidencing 
an intention to hold the Insured responsible for an unfair labour practice.  

  

 More than one claim arising out of the same unfair labour practice shall be deemed to 
constitute a single claim first made at the time that the earliest such claim was first reported. 

  

 The term claim shall not include any labour or grievance proceeding pursuant to a collective 
bargaining agreement. 

  

Company: 
 

 The company named in the schedule and its subsidiary companies. 

 

Costs and expenses: 
 

 Fees and expenses that are reasonably and necessarily incurred with the prior written consent 
of the Insurers in the investigation, negotiation, defense or appeal of any claim, but excluding 
the regular or overtime wages, salaries, commissions, expenses or other benefits paid to any 
insured person. 

 

Employee: 
 

(i) Any person, excluding an independent contractor, who works for another person and receives 
or is entitled to receive any remuneration. 

   

(ii) Any other person who, in any manner, assists in carrying on or conducting the business of the 
company. 

   

(iii) Any other person who is an independent contractor for the company, but only to the extent that 
the company agrees in writing in advance of any unfair labour practice to indemnify such 
person. Any such indemnity shall be in addition to any indemnity otherwise available to the 
independent contractor or any affiliate of the independent contractor. 

 

Independent contractor: 
 

 Any natural person who is not an employee of the company but who renders service to the 
company subject to a contract for specified services. 

 

Insured: 
 

 The company as defined and the insured persons: 
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Insured persons: 
 

(i) Any natural person who was, is or may become a director, officer or employee of the company 
whilst acting in their capacity as such; 

 

(ii) the estate, heirs, legal representatives or assigns of any person described in 3.7(i) above who 
dies, becomes insolvent or legally incompetent and has incurred liabilities due to any unfair 
labour practice; 

 

(iii) the lawful spouse of any person described in (i) above, but only to the extent that such spouse 
is a party to a claim solely in their capacity as lawful spouse of the aforesaid person, and only 
for the purpose of any claim seeking damages which are recoverable from marital community 
property, property jointly held by the aforesaid person and the lawful spouse, or property 
transferred from the aforesaid person to the lawful spouse, and only to the extent that the 
aforesaid person is entitled to indemnity for such claim.   

  

Loss: 
 

(i) Damages, judgments and costs awarded against the Insured by a court or tribunal empowered 
to do so; 

 

(ii) settlements entered into with the Insurers’ prior written consent, which will not be withheld 
unreasonably; 

 

(iii) costs and expenses as defined above. 

 

 Loss shall not include 

 

 (a) taxes, levies, fines, penalties, punitive, exemplary, aggravated or multiplied damages or 
any claim uninsurable by law, except for exemplary or aggravated damages arising from 
any claim for defamation; 

 

 (b) any obligation arising from any law or regulation in any jurisdiction in respect of workers’ 
compensation, disability benefits, redundancy or unemployment benefits or 
compensation, unemployment insurance, retirement benefits, social security benefits or 
compensation, or any similar law or regulation; 

 

 (c) any employment related benefits, stock options, deferred compensation, changing of 
company policy, affirmative action, education/sensitivity training or any other type of 
compensation other than salaries, bonuses and wages; 

 

 (d) any liability or costs incurred by the company to modify any building or property in order 
to make such building or property more accessible or accommodating to any disabled 
persons. 

 

Period of insurance: 
 

 The period stated in the schedule; except that in the event of the take-over or merger of the  
company, the period of insurance shall mean the period stated in the schedule plus 180  
days thereafter. 

  

 Notwithstanding any other provision of this policy, the period of insurance shall not exceed a  
period of eighteen (18) calendar months from the earliest date stated in the schedule. 

  

 The limit of the insurer’s aggregate liability stated in the schedule shall not be increased by any  
provision of this policy as to the period of insurance or extended reporting period. 

  

Subsidiary company: 
 

(i) any branch, division or other internal structure of the company except any pension fund or 
scheme established for the company’s own directors, officers or employees; 

 

(ii) any company in respect of which the company (either directly or indirectly through one or more 
of its subsidiary companies) 

 
 (a) controls the composition of the board of directors or 
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 (b) controls more than 50% of the voting power or 

 

 (c) holds more than 50% of the issued share capital; 

 

(iii) any company other than those referred to in (i) and (ii) above in respect of which the Insurers 
has given prior written consent to its coverage as a subsidiary company under this policy. 

 

 In the event of the creation or acquisition of a subsidiary company after the inception date of 
this policy: 

   

 (a) if, on the date created or acquired the total number of employees of the subsidiary  
company do not exceed 10% of the number of employees of the company, the  
subsidiary company is automatically covered by the policy and the Insurers waive any  
reporting requirements; 

   

 (b) if, on the date created or acquired, the total number of employees of the subsidiary  
company is greater than 10% of the number of employees of the company, the  
subsidiary shall be deemed a subsidiary hereunder upon written notice thereof being  
given to the Insurers within 90 days thereafter and the Insurers agreeing to extend  
coverage, subject to receipt of such information as the Insurers may request and 
payment of any additional premium required. 

 

 Provided however automatic coverage provided per (a) and (b) above shall apply in respect of  
an unfair labour practice committed or alleged to have been committed by any Insured  
subsequent to the date of such acquisition or creation. 

 

Takeover or merger: 
 
Any transaction whereby another company acquires control over the assets or management of the  
company or whereby the assets of the company become vested in or under the control of another  
company including a transfer of whole or any part of a business, trade or undertaking that is transferred 
as a going concern. 

 

Unfair labour practice: 
 
Any actual or alleged 

 

(i) unfair discrimination against any employee in any employment policy or practice on any one or 
more grounds of race, gender, sex, pregnancy, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, 
language, marital status or family responsibility; 

 

(ii) sexual harassment including unwelcome sexual advances, requests for sexual favours and any 
unwelcome verbal, visual or physical contact of a sexual nature which 

 

 (a) is explicitly or implicitly made a condition or term of employment; 

 

 (b) creates a hostile or offensive working environment: 

 

 (c) when rejected or opposed by a person becomes a basis for decisions regarding the 
person’s employment; 

 

(iii) defamation which relates to a person’s job skills, job performance, qualifications for 
employment, professional reputation, disciplinary history or termination of employment; 

 

(iv) unfair dismissal, discharge or termination of employment or refusal to hire; 

 

(v) adverse change in the terms and conditions of a person’s employment in retaliation for that 
person’s exercise of his or her rights under law, or support of the rights of another. 

 
Related, continuous, repeated or causally connected unfair labour practices shall for the purpose of this 
policy constitute a single unfair labour practice. 

 

EXCEPTIONS 

 
The Insurers shall not pay any loss 
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(a) for actual or alleged bodily injury, sickness, disease or death of any person or actual or alleged 
damage to or destruction of tangible property, including loss of use thereof; 

 

(b) arising from or in any way involving any actual dishonest, willful, fraudulent or malicious act of 
the Insured;   

 

(c) for any insured person gaining actual profit or advantage or receiving any remuneration to 
which they were not legally entitled; 

 

(d) for any actual or alleged breach of any professional services or  duty by any Insured in the 
course of the company’s activities; 

 

(e) brought about by, or contributed to by, or consequent upon, any litigation instigated against any  
Insured which was in existence prior to or pending at the inception of the policy; 

 

(f) for any actual or alleged entitlement to insurance or other benefits under any workers  
compensation, unemployment compensation, disability, retirement or social security laws, rules  
and regulations; 

 

(g) arising out of industrial disputes or negotiations, trade union activities or trade union  
membership except for Costs and Expenses incurred in obtaining an interdict in the case of an  
unprotected strike action; 

 

(h) for Loss other than Costs and Expenses which constitutes the cost of compliance with any  
obligation to adapt premises or working methods to the needs of a person with a disability or to  
meet statutory health and safety standards or similar provisions of any statutory, civil or  
common law; 

 

(i) for breach of any minimum wage regulations, breach of any statutory or procedural duty or  
requirement in a redundancy, non-payment of statutory maternity or sick pay or similar  
provisions of any state ,local or common law; 

 

(j) which constitutes compensation in respect of a notice period, or is determined to be owing  
under an express written contract of employment or pursuant to an express written obligation to  
make payments in the event of termination of employment.   

 
For the purpose of determining the applicability of the above exclusions the conduct of an insured  
person or the company shall not be imputed to any other insured person. 
 

LIMIT OF LIABILITY  (in the aggregate - including costs and expenses) 

 
The Insurers’ total aggregate liability for all loss arising out of all claims first made against the company  
or insured persons during the period of insurance shall not exceed the limit of indemnity stated in the  
schedule, which amount shall be inclusive of costs and expenses. 
 

FIRST AMOUNT PAYABLE 

 
The Insurers shall only be liable for the amount of loss arising from a claim which is in excess to the  
First amount payable stated in the schedule, such first amount payable to be borne by the company or  
insured person and shall remain uninsured. 
 

CLAIMS AND NOTICE PROVISIONS 

 
Sub-clauses (a), (b), (c) and (d) of this clause are conditions precedent to the rights of the insured  
persons and the company insured under this policy. 
 

(a) The company or insured person shall give written notice to the Insurers as soon as reasonably  
possible of any claim made against them, but not more and in any event not later than 30  
(thirty) days after receipt of the claim. 

 

(b) If, during the period of insurance the company or any insured person shall become aware of  
any circumstances which may reasonably be expected to give rise to a claim being made  
against the insured person and shall give written notice to the Insurers of  circumstances and  
the reasons for anticipating such a claim, with full particulars as to dates and persons involved,  
then any subsequent claim arising out of, based upon or attributable to the noticed  
circumstances, shall be deemed to have been made at the time of such notice to the Insurers. 

 

(c) The company and the insured persons shall give the Insurers all such information and  
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cooperation including access to documentation and witnesses as the Insurers may reasonably  
require and shall not disclose to anyone the existence of this policy without the Insurers’ written  
consent, unless as a consequence of the requirements of the law. 

 

(d) The company and the insured persons shall not admit liability for or attempt to settle any claim  
or incur any costs and expenses without the written consent of the Insurers who shall be  
entitled at any time to take over and conduct in the name of the insured persons or the  
company, the defense or settlement of any claim or to prosecute in the name of the insured  
persons or the company for their own benefit any claim for payment, indemnity or damages or  
otherwise against any third party.  In any event no action shall be taken which might prejudice  
the Insurers. 

 

(e) Insured persons or the company shall not be required to contest any legal proceedings unless  
counsel (to be mutually agreed upon by the insured persons, the company and the Insurer)  
shall advise that such proceedings ought to be contested having regard to the prospect of  
success and other relevant circumstances. 

 

(f) The Insurers shall not settle any claim without the consent of the insured persons or the  
company. If, however, the insured persons or the company shall refuse to consent to any  
settlement recommended by the Insurers and shall elect to contest or continue any legal  
proceedings in connection with such claim, then the Insurers’ liability for the claim shall not  
exceed the amount by which the claim could have been so settled inclusive of costs and  
expenses incurred with their consent up to the date of such refusal, and then only up to the  
limit of the Insurers’ aggregate liability stated in the schedule. 

 

(g) With respect to costs and expenses jointly incurred by the company and an insured person and  
any joint settlement of any claim made against both the company and the insured persons,  
such costs and expenses and joint settlement having been consented to by the Insurers (such  
consent shall not unreasonably be withheld), the company and the insured persons and the  
Insurers agree to use their best efforts to determine a fair and proper allocation of the amounts  
as between the company and the insured persons and the Insurers. 

 

(h) The Insurers shall be entitled to nominate an attorney and, if appropriate an advocate of its  
choice, to represent the insured persons and the company. 

 

TAKEOVER and MERGER 
 
In the event of a take-over or merger any coverage hereunder with respect to loss arising from a claim  
shall apply only to any loss by reason of an unfair labour practice / unfair dismissal committed by an  
insured person or the company prior to the date of such take-over or merger. 
 

CONDITIONS 

 

(a) In the event of the Insurers being entitled to avoid this policy ab initio the Insurers may at their  
election instead give notice in writing to the insured persons and the company that they regard  
this policy as of full force and effect save that there shall be excluded from any payment  
afforded hereunder any loss which has arisen or which may arise and which is related to the  
circumstances which entitle the Insurers to avoid this policy. This policy shall then continue in  
full force and effect but shall be deemed to exclude the particular loss referred to in the said  
notice (as if the same had been specifically endorsed ab initio). 

 

(b) If the insured persons or the company shall make any request for payment in respect of any  
loss knowing the same to be false or fraudulent, as regards amount or otherwise, this policy  
shall become void and all benefits in terms of this policy shall be forfeited from the date of the  
unfair labour practice / unfair dismissal to which the claim relates. 

 

(c) The proposal form shall be construed as a separate application by each insured person.  With  
respect to the signed proposal form together with the declarations and statements contained  
therein, no statements in such proposal form or knowledge possessed by any insured persons  
shall be imputed to any other insured person for the purpose of determining the availability of  
any payment hereunder for loss arising from a claim made against any insured person unless  
the risk would have been uninsurable in the event of a proper disclosure having been made. 

 

(d) The Insurers shall not avoid this policy by reason only that they may be so entitled by virtue of  
any statute or rule that makes or deems void any provision or contract to indemnify or make  
payment to any insured person against liability for any unfair labour practice / unfair dismissal.   
The Insurers’ rights to avoid this policy for any other reason, including but not limited to  
misrepresentation or non-disclosure remain unaffected. 
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(e) The insured persons or the company must inform the Insurers of any intent to offer any of the  
company’s own securities (including by not limited to any bond, stock, note, debenture, share  
or other equity or debt security) in the United States of America or Canada not less than 30  
(thirty) days prior to such offer when the Insurers will require a copy of all filings and/ or  
documents which have been or are to be presented to any relevant authority and/ or the  
existing and/ or prospective shareholders or stockholders of the company based upon which  
the Insurers reserve the right to amend terms and conditions of this policy in relation to such  
offer and charge an additional premium as required from the date of the offer. 

 

(f) The company shall act on behalf of all subsidiary companies and all insured persons with  
respect to the giving and receiving of notice under this policy, including but not limited to the  
giving of notice of any claim, the payment of premiums, the receipt and acceptance of any  
endorsements attaching to and forming part of this policy, and the exercising or declining to  
exercise any right to the grant of an extended reporting period. These provisions shall not  
preclude any subsidiary company or insured person from acting on their own behalf if the  
company fails or refuses to act.  

 

(g) This policy shall apply in addition to any other valid and collective insurance. 

 

EXTENDED REPORTING PERIOD 

 

(a) The insured persons and the company shall have the right to an extension of cover granted by  
this policy in respect of any unfair labour practice / unfair dismissal committed or alleged to  
have been committed prior to the expiry date of this policy provided that this right is exercised  
by written notice to the Insurers within 10 (ten) days of cessation of this policy. 

 

(b) It is understood and agreed that: 

 
 (i) in the event that the Insurers refuse to renew this policy, the insurance provided by  

this clause shall be for a period of 365 (three hundred and sixty-five) days beginning  
from the expiring date of the policy;  

 
 (ii) the quote by the Insurers of different premiums or different terms  or different conditions  

or a different limit of the insurers’ aggregate liability at renewal does not constitute a  
refusal to renew. 

 

(c) In the event that the insured persons or the company do not renew this policy the insurance  
provided by this clause may be elected as follows: 
 
either  
 

(i)  90 (ninety) days on payment of a 25% (twenty five) additional premium; or 
 

(ii)  180 ( one hundred and eighty) days on payment of a 50% (fifty) additional premium; or 
 

(iii) 365 (three hundred and sixty-five) days on payment of 100% (one hundred percent) 
        additional premium 
 
such insurance to commence from the expiry date of this policy. 
 
This extension shall only be granted provided the insured persons or the company does not  
effect Employment Practice Liability Insurance, or any similar insurance, with any other  
Insurer or Underwriter or other similar entity. 

 

(d) The limit of the Insurers’ aggregate liability stated in the schedule shall not be increased in any  
way by the provisions of this clause. 

 

GENERAL CONDITIONS 

 

(a) Territory 

 
 This policy covers wrongful acts taking place or claims made in the Republic of South Africa. 

 

(b) Cancellation of policy 

 
 The Insurers may cancel this policy for non-payment of premium by sending not less than ten  
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(10) days notice to the company at its last known address.  The Insurers may not otherwise  
cancel this policy.  The company may cancel this policy by sending contemporaneous notice to  
the Insurers, provided the company may not cancel this policy after the effective date of the  
acquisition of the company as described under clause Takeover and Merger of this policy.  In  
the event the company cancels this policy, the Insurers shall retain the customary short rate  
premium.  Payment of any unearned premium by the Insurers shall not be a condition  
precedent to the effectiveness of cancellation but such payment shall be made as soon as  
practicable. 

 

(c) Subrogation 

 
 In the event of any payment under this policy, the Insurers shall be subrogated to the extent of  

such payment to all rights of recovery thereof, and the Insureds shall execute all papers  
required and shall do everything that may be necessary to secure and preserve such rights  
including the execution of such documents necessary to enable the Insurers effectively to bring  
suit in the name of the Insureds. 

 

(d) Company authorisation 
 
 By acceptance of this policy, the Insureds agree that the company shall act on behalf of all  

Insureds with respect to the giving and receiving of any return premium, the negotiation,  
agreement to and acceptance of any endorsements to this policy, and the exercising of the  
discovery period option.  

 

(e) Other insurance 
 
 If any loss arising from any claim is insured by another valid and collectible policy or policies,  

then this policy shall apply only in excess of the amount of any first amounts payable,  
deductibles, retentions and limits of liability under such other policy or policies, whether such  
other policy or policies are stated to be primary, contributory, excess, contingent or otherwise,  
unless such other insurance is written specifically excess of this policy by reference in such  
other policy to this policy’s policy number. 

 

(f) Alteration assignment and title limitation 
 
 No change in, modification of, or assignment of interest under this policy shall be effective  

except when made by written endorsement signed by an authorised representative of the  
Insurers. 

 
The titles and headings to the various clauses, paragraphs and sections in this policy, including  
endorsements attached, are included solely for ease of reference and do not in any way limit,  
expand or otherwise affect the provisions of such paragraphs and sections to which they relate. 

 

(g) Action against insurer 

 
 No action shall be taken against the Insurers unless, as a condition precedent thereto, there  

shall have been full compliance with all of the terms of this policy, and the amount of the  
Insureds’ obligation to pay shall have been finally determined either by judgment against the  
Insureds after actual trial, or by written agreement of the Insureds, the claimant and the  
Insurers. 
 
No person or organisation shall have the right under this policy to join the Insurers as a party to  
any action against the Insureds to determine the Insureds’ liability, nor shall the Insurers be  
impleaded by the Insureds or their legal representative. Bankruptcy or insolvency of an Insured  
or of an Insured’s estate shall not relieve the Insurers of any of its obligations hereunder. 

 

(h) Representations and Severability 

 
 The Insureds represent that the particulars and statements contained in the proposal are true  

and shall be deemed material to the acceptance of the risk or the hazard assumed by the  
Insurers under this policy, which is issued in reliance upon the truth of such representations. 

 
The Insureds agree that in the event that the particulars and statements contained in the  
proposal are untrue, this policy shall not afford any coverage with respect to any of the  
following Insured: 

 
 (i) any insured persons who knew at the inception date of this policy the facts that were not  
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truthfully disclosed in the proposal; 
 
 (ii) the company, if a director or any executive officer knew as of the inception date of this  

policy the facts that were not truthfully disclosed in the proposal;  
 
 whether or not such insured person or executive officer knew of such untruthful disclosure in  

the proposal. 
 

(i) Inspection and audit 

 
 The Insurer shall be permitted but not obligated to inspect the company’s operations at any  

time.  Neither the Insurers’ right to make inspections nor the making thereof nor any report  
thereon shall constitute an undertaking on behalf of or for the benefit of the Insurers or others  
to determine or warrant that such property or operations are in compliance with any law, rule or  
regulation. 

 

(j) Jurisdiction 

 
 This policy shall be governed by the laws of the Republic of South Africa and shall be subject  

to the exclusive jurisdiction of the competent courts of the Republic of South Africa. 

  
 
 

 


