
 

 

 

 

Customary land includes all land areas used and managed by communities including; 

farms, forests, rangelands and wetlands. Despite the prevalence of customary law, the 

land and resources rights of most communities are not adequately recognized or 

protected by national laws resulting to lack in security of tenure. This insecurity was 

exploited by colonial administrations, and has yet to be properly addressed by the post- 

independence governments. The land reform process in Kenya is based on legislation, 

that being written binding rules and customs. The land reform process on community 

land has been scarce although here and there in different legislation provision have been 

provided to protect the same. There has been a paradigm shift in the policymaking and 

legislative processes with regard to Community Land.  

Over the year Kenya has recognized pastoralism and community rights over land and 

resources existing therein. These laws have defined processes that govern the 

management and use of Community Land for the benefit of communities who claim 

ownership and access to these land. All legislation guiding land has tried to provide 

guidance on usage of Community Land they include in a chronological manner: 

Repealed Constitution, Trust Land Act, Land (Group Representative) Act, National Land 

Policy, Constitution of Kenya 2010, Land Act, 2012 and Community Land Bill. The 

repealed Constitution of Kenya under section 114 provides for description of Trust land 

as land which is in the Special Areas. It also includes land which was on 31st May, 1963 

vested in the Trust Land Board by virtue of any law or registered in the name of the 

Trust Land Board. Also land situated outside the Nairobi Area as it was on 12th 



 

 

December, 1964 the freehold title to which is registered in the name of a County Council 

by virtue of an escheat.  

It ought to be noted that reference to a County Council will be in relation to land within 

the areas jurisdiction of the Taveta Area Council, the Pokot Area Council, the Mosop 

Area Council, the Tinderet Area Council, the Elgeyo Area Council, the Marakwet Area 

Council, the Baringo Area Council, the Olenguruone Local Council, the Mukogodo Area 

Council, the Elgeyo Local Council and the Kuria Local Council. In this case, Section 115 

provides that all Trust Land will vest in the County Council within whose area of 

jurisdiction it is situated except from mineral oils and any body of water that 

immediately before 12th December, 1964 was vested in any person or authority in right 

of the Government of Kenya. The County council is to hold the Trust Land vested in it for 

the benefit of the persons ordinarily resident on the land.  

An Act of parliament enabling a person to be granted a right or interest to prospect for 

minerals or mineral oils on any area of Trust land, or to extract mineral or mineral oils 

from any such area and the County Council in which the land is vested will give effect to 

that right or interest accordingly. Section 116 provides that a parcel of land registered 

under any such law otherwise than in the name of the county council ceases to be Trust 

Land this bestows powers to the county government to register Trust Land under their 

title. Furthermore, Section 117 empowers County Council to set apart an area of Trust 

land vested in that county council for use and occupation: by a public body or authority 

for public purposes, for purpose of prospecting for or the extraction of minerals or 

mineral oils or by any person or persons for a purpose which in the opinion of that 

county council is likely to benefit the persons ordinarily resident in that area or any 

other area of Trust land vested in that county council, either by reason of the use to 

which the area so set apart is to be put or by reason of the revenue to be derived from 

rent in respect thereof.  

No setting aside will have effect unless provision is made by the law under which the 

setting apart takes place for the prompt payment of full compensation to any resident of 

the land set apart. Section 118 bestows powers to the President to set apart trust land. 

The President may after consultation with the county council in which the land is vested 

give written notice to that county council that the land is required to be set apart for use 

and occupation for those purposes. Trust land may be set apart for purposes of; the 

Government of Kenya, a body corporate established for public purposes by an Act of 

Parliament, a company registered under the law relating to companies in which shares 



 

 

are held by or on behalf of the Government of Kenya and the prospecting for or the 

extraction of minerals or mineral oils. Section 119 provides on reversionary interests.  

Where the President is satisfied that any land, that has been set apart under section 118 

is no longer required for any of the purposes he/she will in writing so notify the County 

Council in whose area of jurisdiction the land is situated and thereupon the setting 

apart will cease to have effect. Any estate, interest or right vested in any person or 

authority in consequences of the setting apart will be extinguished and the land will 

again be held by the county council I accordance to section 115. Section 120 provides 

that where a person in whom there is vested an estate, interest or right in or over land to 

which this section applies dies intestate and without heirs, that estate, interest or right 

will escheat to the county council in whose area of jurisdiction the land is situated.  

The laws that govern the community land are the Trust Land Act and Land (Group 

Representative) Act. Although the Land Adjudication Act and Land Consolidation Act has 

been opted to be repealed by the Community Land Bill, 2014. It ought to be noted that 

adjudication and consolidation is not only on community land but on all types of land. 

The Land Adjudication Act and Land Consolidation Act ought to be reviewed rather than 

be repealed. The Land reform process brought about the need to have a National Land 

Policy. It was formulated to ensure; all citizens have the opportunity to access and 

beneficially occupy and use land, economically viable, effective and economical operation 

of land markets, utilization of land and land-based resources and efficient and 

transparent land dispute resolution mechanisms. 

The National Land Policy thus provided guides towards the management and 

administration of Community land. Community land has been held to mean land 

lawfully held, managed and used by a given community. Individualization of tenure, 

adjudication, consolidation and pre-independence-government land has affected 

customary tenure. It has undermined traditional resources management institutions 

and ignored customary land rights. Trust Land Act and Land (Group Representatives) 

Act have also abused the context of Trust Land ownership. County councils and group 

representatives have in many cases disposed of the trust Land irregularly and illegally. 

The policy thus provided the following tasks unto the Government; 

“(a) Document and map existing forms of communal tenure, whether customary or 

contemporary, rural or urban, in consultation with the affected groups, and incorporate 

them into broad principles that will facilitate the orderly evolution of community land 

law; (b) Repeal the Trust Land Act (Cap 288); (c) Define, in the “Land Act”, the term 

“community” and vest ownership of community land in the community; (d) Lay out, in 



 

 

the “Land Act”, a clear framework and procedures for:  i. The recognition, protection and 

registration of community rights to land and land based resources taking into account 

multiple interests of all land users, including women; ii. Resolving the problem of 

illegally acquired trust land; iii. Governing the grant to, and regulation of, rights of use 

to members; iv. Reversion of former Government land along the Coastal region to 

community land after planning and alienation of land for public usage; v. Governing 

community land transactions using participatory processes; Accountability of groups, 

individuals and bodies entrusted with the management of community land, and 

community participation in the allocation, development and disposal of community land; 

vii. Incorporating mechanisms for community land management and dispute resolution; 

viii. Members opting out of the communal arrangements and buying out of non-

members; ix. Reviewing and harmonizing the Land (Group Representatives) Act (Cap 

287) with the proposed “Land Act”; x. Setting apart of community land for public use; 

and xi. Vesting fish landing sites to appropriate local institutions. (e) Invest in capacity 

building for communal land governance institutions and facilitate their operations; and 

(f) Facilitate flexible and negotiated cross-boundary access among communities.” 

With the promulgation of the Constitution of Kenya, 2010, article 61 included 

community land as being one of the land categories. It has recognized the need to have a 

review and have a consolidated law that will manage and administer Community land. 

Article 63 defines the community land as follows;  

“(1) Community land shall vest in and be held by communities identified on the basis of 

ethnicity, culture or similar community of interest. (2) Community land consists of— (a) 

land lawfully registered in the name of group representatives under the provisions of any 

law; (b) land lawfully transferred to a specific community by any process of law; (c) any 

other land declared to be community land by an Act of Parliament; and (d) land that is— 

(i) lawfully held, managed or used by specific communities as community forests, grazing 

areas or shrines; (ii) ancestral lands and lands traditionally occupied by hunter-gatherer 

communities; or (iii) lawfully held as trust land by the county governments, but not 

including any public land held in trust by the county government under Article 62 (2). 

(3) Any unregistered community land shall be held in trust by county governments on 

behalf of the communities for which it is held. (4) Community land shall not be disposed 

of or otherwise used except in terms of legislation specifying the nature and extent of the 

rights of members of each community individually and collectively. (5) Parliament shall 

enact legislation to give effect to this Article.” 

 



 

 

Other than the Constitution, the Land Law, 2012 has also emphasized on the need to 

have a law that will guide community land. The Land Act recognizes community land 

under various provisions. The Act doesn’t really define community land but assigns it 

the same meaning as the Constitutional definition in Article 63. Section 4 impliedly 

recognizes community land by encouraging communities to solve disputes relating to 

land through local mechanisms. Section 9 provides for conversion of land. It states that 

public land may be converted to community land and community land may be converted 

to both public and private land in accordance with the law relating to community land. 

Facilitating the registration is the mandate of the commission by causing a register to be 

kept on such conversions. Section 37 provides for the administration of community land 

which will be in accordance with the law to be enacted for community land pursuant to 

article 63 of the Constitution. 

 

The act provides for charges and leases on community land under section 90. It provides 

that for an action in accordance with a charge or lease to be valid, there is need to have 

the approval of the entire community. It also has to be in accordance to the law relating 

with the community land. (So the need for the bill) Section 97 further provides for the 

power of sale of community land by a chargee but the sale ought to be in accordance 

with the law relating with community land but there is no need of consent by the 

community land committee. Section 151 appreciates substituted service with the 

approval of the commission. The notice may be placed at the office of the community 

land committee or any public area in the village. The Land Registration Act applies to 

registration of community land. It has adopted the definition of Community land under 

article 63 of the Constitution. Section 8 appreciates the need to have community land 

registries.  

 

The registries are to be maintained in each registration unit. It provides that there will be 

a cadastral map showing the boundaries, the name of the community, its members, 

group representatives, name and identity of members and other requirements that will 

be in the enacted legislative. The registrar is to issue a certificate of title and lease in the 

prescribed form. Disposition of community land must also be in accordance with the law 

relating to community Land (Bill). The NLC Act has also adopted the Constitutional 

definition of Community land. The Commission has several functions and its mandate 

with regards to community land is to manage and administer unregistered land, trust 

land and community land on behalf of the County government. Section 14 bestows 



 

 

powers to a community to make a complaint to the Commission for a review of grant and 

disposition thus enabling investigation and adjudication of claims arising from any 

historical injustices.  

 

The advisory opinion has also established its fair share on the guidelines of community 

land. On management and administration of community land, the Supreme Court 

expressly provides that NLC has no mandate. In The Matter of the National Land 

Commission Advisory Opinion [2015]eKLR, it was provided that “community land”, as 

defined in Article 63(1), has its own place and system of governance. The distinct 

definitions of “community land” and “public land”, as well as their applicable governance 

systems as provided in the Constitution article 62(2), (3) and 67 (2)(a) is very clear. The 

Commission has no special claim to the remit of administering or managing community 

land. It is thus clear to make amendments to Section 5(2)(e) of the NLC Act, to bring it 

into line with the Constitutional provisions. 

The Community Land Bill is anchored on the provisions of article 40 of the Constitution 

which provides that every person has the rights, either individually or in association with 

others to acquire and own property in any part Kenya. The bill is guided by the 

principles of article 60 of the Constitution that provide usage of community land in an 

equitable, efficient, productive and sustainable manner. Other salient features are 

included in the Community Land Bill(s). They include; defining the word ‘community’, 

role of the institutions managing and administering them, transition from the roles of 

County government to the community, community institutions to be established, 

conversion procedures, historical injustices and offences and penalties among many 

others. 

It ought to be noted that there are two Community Land Bills. The 2014 is before the 

Senate while the 2015 one is before the National Assembly. In situations like this, the 

Constitution has placed in place provisions that help give directions.  Chapter 8, part 4 

on the procedure for enacting legislation, article 109 provides that Parliament is to 

exercise its legislative power through bills passed by Parliament and assented to by the 

President. Any bill may originate in the National Assembly. A bill not concerning County 

Government is considered only in the National Assembly, and passed in accordance with 

Article 122 and Standing Orders of the Assembly. A Bill concerning County Government 

may originate in the National Assembly or the Senate and is passed in accordance with 

Articles 110 to 113, article 122 and 123 and the Standing Orders of the Houses. A Bill 

may be introduced by any member or committee of the relevant House of Parliament, but 



 

 

a money Bill may be introduced only in the National Assembly in accordance with Article 

114. 

It is thus our hope that we will actually have a statute on Community Land to safeguard 

the Community Land rights within Kenya. 
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