
Generel Terms and Conditions
of Online Advertising

Divimove GmbH

SCOPE

These General Terms & Conditions (hereinafter referred to as “T&C”) shall apply to all 
present and future business relations between Divimove GmbH, Münzstrasse 19,  10178  
Berlin  (hereinafter referred to as “Divimove”) and its customers for the provision of 
online marketing services by Divimove, unless the customer is a consumer within the 
meaning of section 13 of the German Civil Code (BGB).

Terms and conditions of the customers shall not be accepted. This shall also apply to 
services provided unconditionally by Divimove in full knowledge of deviating or con-
flicting terms and conditions of the customer. 

In any event, individual agreements made with the customer shall have priority over 
these T&C so far as the content of the individual agreements was set out in writing or 
confirmed by Divimove in written or text form (e.g. via e-mail). 

SERVICES RENDERED BY DIVIMOVE

Divimove operates and markets, inter alia, channels produced by itself or third parties 
containing audio-visual and other content (hereinafter the “Channel(s)”) on third-party 
online platforms and websites such as YouTube as well as on its own online platforms 
and websites and online services, mobile services and apps connected with these plat-
forms (hereinafter jointly referred to as the “Divimove Network”).

Divimove offers customers content and advertising inventory on online platforms, 
websites, apps, in online-services and mobile services of the operators within and 
outside the Divimove Network for the purpose of advertising the customer’s services 
and/or merchandise (such content and marketing inventory hereinafter referred to 
as the “Advertising Inventory”).  The operators of the respective platforms, websites, 
apps, services and offers on the internet and in mobile networks within and outside the 
Divimove Network shall hereinafter be referred to as “Providers”.
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SPECIAL PROVISIONS FOR MEDIA AGENCIES

Divimove shall only conclude an agreement with media agencies if the advertising cus-
tomer for whom the media agencies books online advertising with Divimove is named. 
Divimove shall be entitled to request proof of the media agency’s commissioning.

In order to secure Divimove’s right to remuneration, the media agency shall assign 
to Divimove – always with effect from completion of the commission - its claims to 
payment vis-à-vis its advertising customer. In doing so, the amount of the assignment 
shall be restricted to the remuneration agreed in the respective order. Initially, the 
media agency shall remain authorised to collect the claim assigned as a precaution. 
Divimove undertakes not to collect the debt unless the media agency is in default and 
no application has been filed to open insolvency proceedings against the assets of the 
media agency. As soon as one of these circumstances occurs, the media agency shall, 
upon request by Divimove, provide all details required to collect the debt, provide the 
associated documents and notify its advertising customer of the assignment. Divimove 
itself shall also be entitled to notify the advertising customer of the assignment. 

PROVISION OF THE ADVERTISING MEDIA 
AND OTHER FORMS OF COOPERATION BY THE CUSTOMER

The customer shall provide Divimove with all advertising media, the tracking codes for 
the advertising media as well as all other information, content, documents and expla-
nations, which Divimove requires from the customer for the provision of its services 
and/or whose provision was agreed as part of the order, e.g. the specification of target 
URLs and the release of treatments. Unless otherwise agreed, the customer shall pro-
vide Divimove electronically at least five (5) business days before the agreed campaign 
launch with the advertising media, the target URLS and any other information required 
for the integration of the advertising media and for making them available to the public.

The customer’s advertising media must comply with the format specified by Divi-
move for advertising media, the technical specifications and any other stipulations by 
Divimove for the respective Advertising Inventory, in case of a Preroll for example by 
transmitting a file with a code. 

In the event that the customer’s advertising media contain links, the customer shall 
be obliged to maintain the respective target URLS with which these advertising media 
are linked for the agreed campaign period (as well as any periods necessary for subse-
quent delivery and making good)  –  and if such a period has not been agreed, at least 
for the period notified by Divimove for the respective campaign – in such a way as to 
ensure that they are available continuously during these periods in accordance with 
the latest state of technology. In case one of the parties notices a fault in the advertis-
ing medias’ links, such party shall notify the other party immediately. 

In the event that the customer fails to meet his payment obligations or his duty to 
cooperate or does not meet them on time, Divimove shall not be responsible for any 
resulting delays or defective performance of the inability to render their services. Di-
vimove shall be entitled to refuse performance of the affected services until the client 
cooperates as required.  This shall not affect Divimove’s right to remuneration.
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RESPONSIBILITIES OF THE CUSTOMER

The customer shall ensure that all content and advertising messages comply not only 
with the requirements specified by Divimove, but also with all current advertising 
guidelines of the provider of the Advertising Inventory booked by the customer, e.g. 
the advertising guidelines of YouTube or Facebook. Upon request by the customer, 
Divimove shall transmit the provider’s current advertising guidelines to the customer or 
make them accessible to the customer.

The customer shall check the advertising media (including the content and advertising 
messages comprised therein) provided by him for the services to be rendered as well 
as the content presented on the target URLs (all together referred to as “Advertising 
Material”) for their lawfulness and compatibility with public policy. Responsibility for 
the Advertising Material’s lawfulness and compatibility with public policy shall rest 
entirely with the customer. This shall apply in particular to the respective national law, 
if the advertising media are directed at users located outside of Germany. Verification 
of the Advertising Material’s lawfulness, compatibility with public policy and compati-
bility with the providers’ advertising guidelines is not covered by the scope of services 
provided by Divimove. 

The customers shall assure Divimove that all Advertising Material and its contractual 
use by Divimove and the providers is not illegal or contrary to public policy and/or in 
violation of third party rights. In this respect, the customer shall indemnify Divimove 
against any third-party liability claims.

Within the scope of the campaign, the customer may only gather and use user data in 
accordance with the data protection regulations as amended from time to time.

REJECTION OF ADVERTISING MATERIAL, 
INTERRUPTION OF ADVERTISING PLACEMENT

Divimove shall be entitled to refuse the placement of advertising media if the custom-
er’s advertising material does not meet the agreed requirements and specifications. In 
this case, the customer shall provide new Advertising Material that meets the require-
ments and specifications. 

In case of reasonable suspicion that the Advertising Material provided by the customer 
includes content which is illegal or contrary to public policy and which in particular 
violates third party rights, Divimove shall be entitled to reject such advertising material 
or interrupt the respective campaign until the customer has resolved the matter con-
clusively or the customer has been able to dispel such suspicions. 
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Divimove would also like to point out that individual providers, e.g. YouTube, reserve 
the right to reject advertising media and campaigns at their discretion. Divimove has 
no influence on such decisions. In case of such a rejection of a campaign or an adver-
tising medium for which neither Divimove nor the customer are responsible, both the 
customer and Divimove shall be entitled to withdraw from the part of the contract for 
which that provider’s Advertising Inventory was booked.  In respect of the remainder 
of the campaign, the order shall be upheld. This shall not affect section 323 (5) sen-
tence 1 of the German Civil Code (BGB).

PLACEMENT AND SUPPLY OF ADERTISING

Divimove shall supply the customer’s agreed advertising media to be integrated in the 
providers’ Advertising Inventory. The advertising media shall be published by the pro-
viders in the agreed Advertising Inventory for the agreed campaign period and made 
accessible to the users upon individual demand. In the event that no campaign period 
has been agreed, the advertising media shall be supplied until the agreed target vol-
ume of the campaign has been reached. Deadlines and dates for the campaigns shall 
only be binding if they have explicitly been agreed as binding.

Unless a restriction of the campaign to certain channels or certain Advertising Invento-
ry has been agreed, Divimove shall select the channels and the Advertising Inventory 
at their equitable discretion, taking into account the customer’s specified campaign 
objective. In the event that the order for the campaign was not restricted to the Divi-
move network, Divimove shall be entitled, but not obliged, to also advertise outside 
the Divimove network, taking into account the campaign objective specified by the 
customer. Unless otherwise agreed in the order, Divimove shall not owe the customer 
specific placements of advertisements within the Advertising Inventory or delivery of 
a specific number of AdClicks or AdViews on a specific placement within the Advertis-
ing Inventory. 

Where the advertising media supplied are not obviously discernible as advertising to 
the users, Divimove shall be entitled, but not obliged, to label the advertising media as 
advertising, in a suitable format complying with the statutory requirements as amend-
ed from time to time. 

TARGET VOLUME AND QUANTITIES 

The target volume of AdViews and AdClicks, specified in the order for a defined cam-
paign period, shall be considered intended, non-binding targets, unless otherwise ex-
pressly defined as binding. The respective target volume for a defined period shall be 
forecast by Divimove based on empirical values for the booked channels, the booked 
Advertising Inventory, the advertising media and the campaign period.  
As Divimove has no influence on the channel content, the providers of the Advertising 
Inventory, and user activity, the target volume may be reached ahead of time or not 
fully reached within the respective campaign period. 
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In the event that the target volume is not reached within the agreed campaign period, 
Divimove shall notify the customer accordingly. At the discretion of the customer, Di-
vimove can -always taking into account availability at the time - (a) continue to deliver 
the campaign in the agreed channel(s) and Advertising Inventory within an appropriate 
period until the target volume has been reached or (b) deliver the campaign (alterna-
tively or additionally) on one (or more) other channel(s) and/or Advertising Inventory 
within an appropriate period until the target volume has been reached. In cases where 
such a subsequent delivery is unreasonable for the customer due to his campaign 
objective or for other objective reasons, the customer may instead request a pro rata 
refund from Divimove of the remuneration for the target volume not yet delivered. 
The customer shall not be entitled to any other claims in case of not reaching the 
target volume. If the target volume is reached before the end of the campaign period, 
Divimove shall only be obliged to continue delivery the campaign until the end if the 
parties agree an increase in the target volume and remuneration. 

Even in cases where a certain quantity of AdViews or AdClicks was agreed as binding, 
Divimove shall initially be entitled, if this quantity has not been reached during the 
campaign period, to subsequently deliver the outstanding quantity in the manner de-
scribed above within an appropriate period. If this subsequent delivery fails or is unrea-
sonable for the customer due to his campaign objective or for other objective reasons, 
clause 16.2 shall apply instead.

TRACKING OF DELIVERED ADVIEWS AND ADCLICKS 

The delivery and tracking of AdViews (number of users accessing the customer’s ad-
vertising media via the AdServer) and AdClicks (number of users accessing a hyperlink 
integrated in the customer’s advertising medium in the Advertising Inventory, which in 
turn opens the customer’s linked target URL) –is performed – at the discretion of Divi-
move – via the AdServers of the agreed Advertising Inventory’s providers or Divimove’s 
AdServer.

Only Divimove’s reporting shall be authoritative for counting and billing of the volume 
of AdViews and AdClicks delivered to the customer. Any deviating numbers of Ad-
Views or AdClicks, which the customer may have counted with a different AdServer, 
shall only be taken into account if the customer’s numbers and Divimove’s numbers 
differ by more than 10%. In such a case, the parties shall agree upon the authoritative 
quantity for the campaign. 

In the event that the relevant departments of the customer and Divimove are unable to 
reach an agreement on the authoritative quantity within three months after notification 
of a deviation found by the customer, they shall escalate the dispute for settlement to 
the management of the parties. If the management is unable to agree upon the au-
thoritative quantity within another month, each party is free to assert its claims in a 
different way.
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POSTPONEMENT OR CANCELLATION OF CAMPAIGNS

In cases where placement of the campaign is not possible for the agreed period due 
to reasons for which Divimove is not responsible, e.g. reasons that third parties are re-
sponsible for who are not vicarious agents of Divimove (e.g. providers of the Advertis-
ing Inventory and operators of third-party networks and communication channels) or 
force majeure (e.g. because the booked channel or the booked Advertising Inventory 
is not provided by the third party at all or not provided on time), Divimove shall either 
bring forward the campaign to the next possible period or deliver it subsequently in 
the next possible period. This shall not apply if such proceedings are unreasonable 
for the customer due to his campaign objectives or other objective reasons. Divimove   
shall notify the customer immediately about this. In the event that the campaign can-
not be brought forward or delivered subsequently within four (4) weeks before or after 
the agreed campaign period (e.g. due to a lack of availability of the booked Advertising 
Inventory), the customer may either alter the booking to another Advertising Inventory 
suggested by Divimove (subject to availability) or withdraw from the affected contract 
with immediate reimbursement of any remuneration already paid. The same shall ap-
ply to cases where a preponement or postponement is unreasonable. 

In the event that the preponement or postponement of the campaign is not possible 
within four (4) weeks before or after the agreed campaign period, Divimove shall have 
the right to cancel the order and to immediately reimburse the customer any payments 
already made. In this case, the customer shall have no further claims unless responsi-
bility for such impossibility of performance rests with Divimove. 

MINOR CHANGES

In other respects, minor changes of the booked Advertising Inventory and the cam-
paign period shall be permissible provided they do not exceed the customary extent 
and do not unreasonably impair the customer’s interests, e.g. by impairing the adver-
tising impact or the campaign objective. Divimove shall notify the customer immedi-
ately of any changes.

GRANT OF RIGHTS AND LEGAL GUARANTEE

The customer hereby grants Divimove – for the agreed campaign period (as well as pe-
riods for subsequent delivery and making good)  - the non-exclusive, non-transferable 
and worldwide right to integrate the Advertising Material provided by him to Divimove 
for rendering the agreed services in the agreed channels and Advertising Inventory, 
to publish it there and to make it accessible to members of the public and closed user 
groups via fixed and mobile communication networks at locations and times of their 
choice  for simultaneous or consecutive use – on demand or as a push service -, to 
transmit, to send and to duplicate for the aforementioned purposes. For this purpose, 
Divimove shall be entitled to grant the providers of the Advertising Inventory subli-
censes for the rights of use granted in this clause 12 to the extent necessary.
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The aforementioned grant of rights includes in particular also the right to use the Ad-
vertising Material:

including all digital and analogue transmission and retrieval methods, in particular via 
cable, radiocommunication, fixed and mobile satellite networks, terrestrial methods 
and microwaves including all processes (such as HSDPA, GPRS, UMTS, LTE, WLAN, 
WiMAX, ISDN, DSL, TV cable);

including playback, downloading and storage on any of the users’ receivers (such as 
PCs,  tablets, TVs, set-top-boxes, (hard disk) video recorders,  mobile phones and 
smart phones);  as well as

in electronic databases of Divimove and its sublicensees (i.e. the right to capture the 
provided Advertising Material in machine readable format, to store it electronically in 
the databases and to make it accessible to the users there).

The aforementioned grant of rights relates in particular also to the copyright and an-
cillary copyright in the Advertising Material, to the rights in one’s own image as well as 
the rights to a name, title rights, trademark rights, commercial designations and other 
names, indications or signs protected as indications of geographical origin.

In addition, the customer grants Divimove and the companies affiliated with Divimove 
the simple, temporary and regionally restricted right to

collect the customer’s campaign data logged and anonymised by Divimove for its own 
business purposes to store, process and link such data with the data of customers and 
use it, in particular for creating performance statistics of the Divimove network, for 
analysis, control and improvements of its performance, for the prevention and detec-
tion of abuse as well as to market Divimove’s services, Divimove and the marketed 
channels vis-à-vis third parties;

to integrate the advertising media into marketing material of Divimove and its affiliated 
companies (e.g. as screenshots in presentations, promotional videos etc.) and to use 
this as part of this marketing material for marketing the services of Divimove and its 
affiliated companies.

The customer guarantees Divimove that

he is the owner of the rights granted in this clause 12 and is entitled to grant these 
rights to Divimove;

the rights of use granted are not encumbered with third-party rights, which would im-
pair the contractual exercise of these rights, and that the contractual exercise of these 
rights of use shall not violate third-party rights; 

he is the owner of the domain rights for the target URLs and/or is entitled to market the 
target URLs.
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INDEMNITY

The customer hereby indemnifies Divimove, the channel producers and the providers 
of the Advertising Inventory upon first demand of Divimove against all third-party 
claims under civil law, public law and criminal law (to the extent permitted by law and 
possible), which these third parties make on the grounds of a culpable breach of the 
customer’s obligations or breach of the customer’s warranties. This right of indemnity 
shall also cover the costs of any legal defence required by the parties to be indem-
nified against such claims, including lawyer’s fees up to the level of statutory fees in 
accordance with the German Lawyer’s Compensation Act (RVG). Divimove shall notify 
the customer immediately of any such third-party claims against them. 

REMUNERATION, BILLING, TAXES

The remuneration to be paid by the customer, including any (cash) discount granted, 
shall be determined in the respective contract between Divimove and the customer. 
Subsequent changes to the booking (e.g. cancellations or additional bookings) shall be 
taken into account retrospectively for the calculation of the agency (AE) commission. 
The agreed remuneration shall not include the licence fee which may be payable to 
performing rights societies, e.g. GEMA, for making the advertising media accessible 
online in case of using works and performances subject to copyright.

Unless otherwise agreed in the contract, the agreed remuneration shall be payable 
immediately upon completion after receipt of a proper invoice. In case of default or 
non-payment by the customer, clause 4.4 shall apply accordingly.  

Divimove shall send the customer a report within two months of the end of each cam-
paign, which also shows the tracked number of AdViews or AdClicks for the respective 
advertising media placements of the campaign.

All prices agreed are net of VAT and shall be payable plus value added tax at the appli-
cable statutory amount where due in accordance with the applicable regulations. 

Reports shall be deemed approved unless the customer objects to a report in writing 
within four weeks of its receipt, stating specific reasons and provided Divimove has 
made the customer aware of this in its report.

OFFSETTING

The customer shall only be entitled to offset claims of his own against payment re-
quests by Divimove or withhold payments to Divimove if his counterclaims have been 
adjudicated as final and absolute by a court, undisputed by Divimove or accepted.
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DEFECTIVE PERFORMANCE

The customer shall be obliged to check the advertising campaign immediately after 
the campaign launch and to notify Divimove immediately, at the latest seven days 
after campaign launch, of any defects found during such a check. In the event that 
the customer does not notify Divimove accordingly, the performance with respect to 
such discernible defect shall be deemed to have been approved in accordance with 
the contract. The customer must notify Divimove immediately (at the latest within 
two business days) in writing or via e-mail of any defects not discernible during such 
a check (so-called hidden defects). In the event that the customer does not notify 
Divimove, performance in respect of such hidden defects shall also be deemed to have 
been approved in accordance with the contract. Dispatch of the notification within 
the prescribed period shall be sufficient. This clause 16.1 shall not apply to any defects 
fraudulently concealed by Divimove.

In the event of defective performance, Divimove shall initially be entitled to demand 
cure in the form of a subsequent delivery within an appropriate period of the campaign 
or campaign part affected by the defect. In case non-defective subsequent delivery 
within an appropriate period fails, the customer may, at this discretion, either reduce 
the remuneration in accordance with the defect or withdraw from the contract in full 
or in part or cancel the contract. 

Irrespective of the aforementioned provisions of this clause 16, the following shall ap-
ply to the customer’s claims on the grounds of defects or other defective performance 
or non-performance of agreed services, which are not rendered by Divimove itself but 
third parties (in particular the delivery of the advertising media by the Advertising In-
ventory providers): Divimove may assign its claim vis-à-vis third parties for any defec-
tive performance – where existent – to the customer, provide him with all associated 
information and request that the customer initially asserts all claims directly vis-à-vis 
the third party. This shall also include recourse to the courts for claims against the 
third party, unless related to work performed deficiently or where such a procedure 
is not reasonable because a recourse to the courts for such a claim has no chances of 
success due to the circumstances of the respective case (e.g. in case of insolvency of 
the third party). In cases where recourse to the third party fails for reasons the custom-
er is not responsible for, the customer may assert his claims directly vis-à-vis Divimove, 
in accordance with the statutory provisions and taking into account these T&C and 
always concurrent with the reassignment of the claims vis-à-vis the third party. 

To the extent to which Divimove is liable on the merits for damage of the other party 
pursuant to clause 17 or has fraudulently concealed a defect, such claims for damages 
and claims arising from defects shall become statute-barred 
in accordance with the statutory periods of limitation.  Any other claims arising from 
defects and other claims arising from defective performance or non-performance shall 
become statute-barred within one year from commencement of the statutory com-
mencement of the limitation period. 
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The customer shall have no claims arising from defects and other defective perfor-
mance or non-performance, if and to the extent to which these defects, defective 
performance or non-performance are due to the customer’s infringement of his duty 
of cooperation, express instructions or requests by the customer, deficient provisions 
by the customers or a use of the services by the customer contrary to the providers’ 
advertising guidelines.

LIABILITY

Divimove’s liability shall be restricted as follows: Divimove shall only be liable for dam-
age arising from a wilful or grossly negligent breach of duty by Divimove or one of its 
legal representatives or vicarious agents. 

Divimove shall not be liable for damage caused by vicarious agents of Divimove 
booked by the customer (such as certain artists or actors) being unable to collaborate 
in the campaign at all or on time through no fault of their own, e.g. due to illness. Con-
tingency insurances (for filming) shall only be taken out upon the customer’s express 
request.

Divimove’s liability for all damages and wasted expenditure in connection with a con-
crete campaign offer in case of slight negligence shall be restricted to the total amount 
agreed as remuneration for the respective campaign.

The aforementioned restrictions of liability shall not apply to injuries to life, limb and 
health, for a defect after assuming a warranty for the product’s quality and for fraudu-
lently concealed defects. This shall not affect liability pursuant to the German Product 
Liability Act.

CUSTOMER REFERENCE 

Divimove shall be entitled to name the customer as its customer vis-à-vis third parties. 
In cases where the customer is a media agency, Divimove shall also be entitled to name 
the respective advertising customer who commissioned the agency, as a customer vis-
à-vis third parties.

TERMINATION OF CONTRACT

Each party can terminate a contract for standard forms of advertising (Pre-Rolls, 
InVideo-Overlay, Sponsorship Roadblock) fully or partially up to 14 days before the 
agreed campaign launch. Orders for special forms of advertising (e.g.  Product Place-
ment, Shout Out, Buy Out etc.) cannot be cancelled without good cause after placing 
the order. 
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This shall not affect the right of each party to terminate a contract without notice for 
good cause. Good cause for termination without notice by Divimove shall be deemed 
to exist in particular, if 

the customer has failed to make overdue payments within two weeks of receiving a 
payment reminder, or 

the Advertising Material provided by the customer is unlawful, contrary to public 
policy or violates the rights of third party and the customer does not provide Divimove 
immediately after a corresponding request with unobjectionable Advertising Material.

RESERVATION OF RIGHT OF MODIFICATION

Divimove shall have the right to modify these T&C at any time with effect for the 
future. As far as contracts already concluded, and still current, are affected by these 
modifications, Divimove shall send the customer the modified T&C via e-mail at least 
two weeks before coming into effect. If the customer does not object to these T&C 
within two weeks of their receipt, the modified T&C shall also apply to these orders 
with effect for the future. 

MISCELLANEOUS

In the event that one or more provisions of an order (including these T&C and/or 
any special terms and conditions) shall be or become invalid, this shall not affect the 
validity of the remaining provisions. Section 139 of the German Civil Code (BGB) shall 
not apply. The parties undertake to replace such an invalid provision by a valid provi-
sion that corresponds with what the parties would have agreed in good faith, taking 
into account the objective of the contract, had they been aware of the invalidity of 
this provision at the time of concluding the contract. This shall also apply to gaps and 
omissions in the provisions. 

Any amendments, supplements and terminations of the contracts must be made in 
writing to be legally effective (section 127 BGB). A waiver of the written form by the 
parties must also be made in writing. 

The sole place of jurisdiction for any disputes arising from or in connection with the 
orders (including these T&C and/or any special terms and conditions), including their 
effectiveness, termination and end, shall be at the head office of Divimove. 

All orders (including these T&C and any special terms and conditions) shall only be 
subject to the laws of the Federal Republic of Germany. The application of the Conven-
tion on the International Sale of Goods (CISG) is hereby excluded. 

The place of jurisdiction for all disputes arising from the contractual relationship 
between the customer and the provider shall be at the city of the head office of the 
provider.
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