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On June 18, 2010, around 5:00 pm, a fire patrol plane detected a forest 
fire in and next to a logging cutblock being harvested by the Respondent, 

Canadian Forest Products Ltd. (“Canfor”), through its subcontractor, the 
Respondent Barlow Lake Logging Ltd. The next day the fire jumped recently 
constructed fire guards and ultimately burned out of control for several weeks. It 
caused over $5 million in damage. The Appellant Province of British Columbia 
brought a claim against the Respondents in negligence. The Appellant also 
claimed damages against Canfor for breach of the Wildfire Act and breach 
of contract pursuant to an indemnity clause in its forest licence. While the 
Respondents acknowledged that they breached the fire safety regulations 
requiring them to maintain a fire watch for one hour following completion of 
work, they said the Appellant had failed to prove that the presence of such a 
fire watch would have made any difference to what occurred. The Respondents 
counterclaimed against the Appellant, alleging that it was negligent in its 
attempts to suppress or extinguish the fire. At trial the judge found that the fire 
was caused by lightning and not the operation of logging equipment. The judge 

British Columbia v. Canadian Forest Products Ltd., 2018 BCCA 124
Areas of Law:   Negligence; Contract Law; Damages; Fire Watch; Safety Regulations

~An “after work” fire watch required under the Wildfire Regulation at a worksite where high-risk activity 
occurs must begin after all work has ended, and not just the high-risk activity~

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.tvsbarristers.com
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca124/2018bcca124.pdf
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British Columbia v. Canadian Forest Products Ltd., (cont.)

further found that Canfor was only obligated under Schedule 3 of the Wildfire 
Regulation to maintain a fire watch for an hour after completion of high risk 
activities at work. On the evidence, the Respondent’s worker ceased his high-risk 
work at 3:45 pm on June 18, 2010. The trial judge concluded that the fire watch 
should have commenced at that time and ended at 4:45. The judge rejected 
both parties’ expert evidence with respect to when the fire likely started and 
relied instead on witness observations. The judge held that the evidence was not 
sufficient to establish that the fire reached flaming combustion before 4:45 pm, 
and that even if it had it may not have been detected by a fire watcher. Based on 
these determinations, he found neither Respondent liable in negligence. He went 
on to find that the Appellant owes a duty of care to minimize Canfor’s loss or 
damage from the fire, but that the standard of care had been met. The Appellant 
appealed and the Respondents cross-appealed.

The appeal was allowed and the cross-appeal was dismissed. The majority 
found that the trial judge erred in his interpretation of Schedule 3 of the 

Regulation. Schedule 3 requires the duties of a fire watcher listed in s. 6(4) of 
the Regulation to commence “after work”, not just after the completion of the 
high-risk activity. To interpret the provision otherwise would be to focus too 
narrowly on mitigating the risk of sparks and fire at the precise point in time 
of the high-risk activity. Accordingly, in the majority’s view the fire watcher 
should have been on watch until 5:00 pm. As the trial judge did not address 
whether the Respondents’ breach of the standard of care caused the Appellant’s 
loss, the matter was remitted for a new trial. As the Appellant did not challenge 
on appeal the finding that lightning caused the fire, that finding was not open 
to re-litigation. The majority also allowed the appeal of the order dismissing 
the Appellant’s claim in contract, and remitted that matter for a new trial. The 
appeal from the dismissal of Canfor’s counterclaim for damages in negligence 
was dismissed.  

APPELLATE DECISION
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British Columbia v. Canadian Forest Products Ltd., (cont.)

Madam Justice Garson dissented in part. In her view, the words “after work” 
must refer to the cessation of high risk activity. To find otherwise would 
be to ignore the purpose of the Regulation, which is to prevent wildfires 
caused by hazardous industrial endeavours by requiring the proactive patrol 
of areas of high-risk activity following the cessation of that activity.

http://odlumbrown.com/jdavis
mailto:jdavis@odlumbrown.com
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 COUNSEL COMMENTS

Counsel Comments provided by  

Bruce Elwood, Counsel for the Appellant

“This was an appeal from a 
trial decision dismissing 
a claim by the Province 

of British Columbia against a logging 
company and its contractor for damages 
resulting from a wildfire that started on a 
cutblock they were logging.

The reasons for judgement of the 
majority of the Court of Appeal, 
allowing the appeal, provide important 
clarification of a regulation which 
requires industrial operators who engage 
in high risk activities to conduct a fire 
watch after work in certain weather and 
fuel conditions. The majority decision, 
authored by Justice Smith, breathes 
life into this requirement by extending 
the time that there must be an active 
presence at a site of high risk activity 
beyond the end of the normal work day.

However, it is the reasons for judgement 
of Justice Garson, who dissented on 
the interpretation of the regulation, but 
not in the result, that may be of most 
interest to civil litigators generally. 

British Columbia v. Canadian Forest Products Ltd.,  
2018 BCCA 124

The regulation at issue required the 
defendants to “maintain a fire watcher 
after work for a minimum of one hour”. 
The defendants failed to conduct a fire 
watch of any length. The fire started after 
the last employee left the cutblock. It 
ignited in, or immediately adjacent to, 
an area in which the defendants were 
operating a mechanical tree harvester that 
day.

The Province’s claim in negligence turned 
on whether the fire would have been 
detectable by a fire watcher properly 
carrying out his or her duties under 
the regulation, and whether that fire 
watcher would have been in a position to 
extinguish the fire or otherwise prevent or 
mitigate the conflagration which followed 
- in other words, whether the defendants’ 
breach caused the plaintiff’s loss.

Justice Smith held that a new trial is 
required to determine whether the 
defendants are liable in negligence 
based on a proper interpretation of the 
regulation, which required a fire watch 
until at least 5:00 pm. 
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 COUNSEL COMMENTS

British Columbia v. Canadian Forest Products Ltd., 
(cont.)

Justice Garson agreed with the trial judge’s interpretation, which only required a 
fire watch until 4:45 pm, and would have dismissed the appeal on this point. Her 
analysis of the parties’ positions on causation, with which Justice Smith agreed, 
illustrates the dilemma a plaintiff faces in a case in which causation is inherently 
difficult to prove.

This is an issue with which the Supreme Court of Canada itself has struggled. 

In Snell v. Farrell, [1990] 2 S.C.R. 311, the Court established that the test for 
showing causation is the “but for” test: the plaintiff must show on a balance of 
probabilities that “but for” the defendant’s negligent act, the injury would not have 
occurred. Recognizing that the “but for” test may be difficult to meet with direct 
evidence of cause and effect, the Court allowed for an inference to be drawn:

The legal or ultimate burden remains with the plaintiff, but in the 
absence of evidence to the contrary adduced by the defendant, an 
inference of causation may be drawn although positive or scientific proof 
of causation has not been adduced.

In Resurfice Corp. v. Hanke, 2007 SCC 7, [2007] 1 S.C.R. 333, the Court also raised 
the possibility that in “special circumstances”, the “but for” test for causation should 
be replaced by a “material contribution” approach. This may occur, the Court 
suggested, where it is “impossible” for the plaintiff to prove causation on the “but 
for” test, and where it is clear that the defendant breached his or her duty of care in 
a way that exposed the plaintiff to an unreasonable risk of injury.

In Clements v. Clements, [2012] 2 S.C.R. 181, 2012 SCC 32, however, the Court 
limited the material contribution approach to cases involving multiple tortfeasors 
where the “but for” test breaks down because it cannot be shown which of several 
negligent defendants actually caused the injury. In all other circumstances, the 
Court held, the “but for” approach governs; however, the test must be applied in a 
“robust common sense fashion”. 

https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=da12bee1-9f2f-4c0d-ba05-dbb3e635ecf9&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8T-N3V1-FH4C-X20M-00000-00&pdcontentcomponentid=281150&pddoctitle=2012+SCC+32&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=5gsdk&prid=3a61ca67-896e-4eb3-bb6a-130fa0552318
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=da12bee1-9f2f-4c0d-ba05-dbb3e635ecf9&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8T-N3V1-FH4C-X20M-00000-00&pdcontentcomponentid=281150&pddoctitle=2012+SCC+32&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=5gsdk&prid=3a61ca67-896e-4eb3-bb6a-130fa0552318
https://advance.lexis.com/api/document/collection/cases-ca/id/5F8T-N3V1-FH4C-X20M-00000-00?cite=Clements%20v.%20Clements%2C%20%5B2012%5D%202%20S.C.R.%20181&context=1505209&icsfeatureid=1517129
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 COUNSEL COMMENTS

British Columbia v. Canadian Forest Products Ltd., 
(cont.)

In Benhaim v. St-Germain, [2016] 2 S.C.R. 352, 2016 SCC 48, the Court allowed 
an appeal from a decision of the Quebec Court of Appeal in which a majority of that 
court found that the trial judge erred in law by failing to draw an adverse inference 
of causation where the defendant’s negligence had undermined the plaintiff’s 
ability to prove causation and the plaintiff had adduced at least “some evidence” 
of causation.  The Supreme Court held that “whether an inference of causation is 
warranted, and how it is to be weighed against the evidence, are matters for the trier 
of fact.”

In the case under consideration by the British Columbia Court of Appeal, there 
was no direct evidence of when or where the fire started, in large part because the 
defendants failed to conduct a fire watch. A pilot spotted the fire from a distance 
of approximately eight kilometers, shortly after 5 pm, when the required fire watch 
would have ended. The Province sought to establish that the fire would have been 
detectable by a firewatcher, on either interpretation of the regulation, using expert 
evidence. But fire modelling is an imperfect science. The trial judge found that both 
parties’ expert evidence was speculative with respect to the start time of flaming 
combustion, which is when the fire would most likely have been detectable. 

On appeal, the Province argued that the trial judge erred by requiring scientific proof 
of the start time of the fire rather than taking a robust and common sense approach 
to the issue of causation. The Province argued that the trial judge ought to have 
drawn an inference against the defendants because they did not introduce sufficient 
evidence to rebut the plaintiff’s theory of causation.

Madam Justice Garson found that the Province’s argument came “perilously close 
to advocating for a reversal of the burden of proof.” Although the defendants’ 
negligence created uncertainty on the issue of causation, she found, the defendants 
were in no better position to adduce evidence on this point than the Province. 

https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=1c833054-8a85-4740-b2b2-bdc9de2033b9&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5N82-XP61-JX8W-M518-00000-00&pdcontentcomponentid=281150&pddoctitle=2016+SCC+48&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=5gsdk&prid=1cbd3eff-2f6c-4de6-ae7c-81efd34fd344
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 COUNSEL COMMENTS

British Columbia v. Canadian Forest Products Ltd., 
(cont.)

Justice Garson held that requiring the trial judge to shift the consequences of this 
uncertainty onto the defendants by drawing an adverse inference would run counter 
to the Supreme Court of Canada’s decision in Benhaim.

It remains to be determined whether the Province can demonstrate to the 
satisfaction of a new trial judge that the fire would have been detectable prior to 5:00 
pm. However, on the vexing question of causation in negligence, where the evidence 
offers no clear answer, Justice Garson’s reasons make it clear that a tie will go to the 
defendants. Although positive or scientific proof is not required, the evidence of 
causation must be “non-speculative” and sufficient to discharge the plaintiff’s burden 
of proof on a balance of probabilities.   

The Province’s claim under an indemnity clause in the forest licence gave rise to 
different causation issues.  

A right to be indemnified is not the same thing as a right to recover damages. A right 
of indemnity may exist where no wrong has been committed by the defendant, but 
the defendant is nonetheless obligated by the terms of the indemnity to make good a 
loss suffered by the claimant.

In this case, Canfor agreed to indemnify the Province for any loss “as a result directly 
or indirectly of any act of omission” of Canfor or its logging contractor. Accordingly, 
as Justice Garson explained, the issue was whether there was “some causation link” 
between the logging activity and the fire, and not whether the defendants’ failure to 
conduct a fire watch caused the loss.

Although there was no direct evidence that the defendants started the fire, there 
was evidence at trial of an unbroken chain of causation between a lightning strike, 
harvesting activity and the ignition of a fire. Justice Garson found that the trial judge 
misapprehended this evidence, and that the basis for his finding that no link existed 
between the defendants’ activities and the fire could not be discerned. Justice Smith 
agreed, and accordingly, the Court directed a new trial on this issue as well.
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 COUNSEL COMMENTS

British Columbia v. Canadian Forest Products Ltd., 
(cont.)

It is clear from the Court of Appeal’s decision that an indemnity clause may allocate 
the risk of loss to a contracting party, without proof of negligence or breach of 
contract. 

This makes commercial sense in forest licence agreements which confer significant 
economic rights on logging companies that conduct high risk activities in remote 
locations.

The decision of the Court of Appeal provides valuable clarification of these issues at a 
time of increasingly hot and dry summers when destructive wildfires pose a growing 
risk to public lands and resources.” 

http://www.vocationalsolutions.ca/
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The Appellants, the City of 
Vancouver and the Downtown 

Vancouver Business Improvement 
Association (“DVBIA”), sponsored 
a Downtown Ambassadors Program. 
One of the Program’s purposes was 
to reduce people loitering or sleeping 
in areas in front of businesses and 
in a Vancouver park. Program 
workers were trained to press people 
to move on from those places. 
The Respondent Vancouver Area 
Network of Drug Users (“VANDU”) 
brought a complaint under s. 8 of 
the BC Human Rights Code before 
the Respondent BC Human Rights 
Tribunal on behalf of a class of 
persons who are or appear to be street 
homeless and/or drug addicted, and 
who engage in behaviours related to 
those personal circumstances within 
the geographical jurisdiction of the 
DVBIA. Although s. 8 does not 
prohibit discrimination on the basis 

Vancouver Area Network of Drug Users v. Downtown Vancouver Business 
Improvement Association, 2018 BCCA 132
Areas of Law:   Human Rights; Discrimination; Street Homelessness; Drug Users

~It is well-established that for a claim to be made out under s. 8 of the Human Rights Code, there must be a 
connection or link between the adverse treatment and a prohibited ground of discrimination~

CLICK HERE TO ACCESS 
THE JUDGMENT

of homelessness, VANDU argued that 
a program that discriminates against 
street homeless persons necessarily 
discriminates against people on 
the basis of race, ancestry, colour, 
and physical and mental disability. 
VANDU argued that this is so 
because of the over-representation 
of Aboriginal people and people 
with mental and physical disabilities 
among the street homeless. The 
Tribunal considered that the evidence 
did not establish a “connection or 
link” between the adverse treatment 
complained of and membership in a 
group protected under the Code. It 
therefore dismissed the complaint. On 
judicial review, a Supreme Court judge 
held that the Tribunal erred in looking 
for a connection or link, and found 
this approach formalistic. Rather, she 
concluded that the Tribunal should 
have taken a more contextual and 
nuanced approach and considered 

https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca132/2018bcca132.pdf
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whether membership in a protected group was a factor in the adverse treatment. 
She held that if the proper test had been applied, the Tribunal would have found 
that prima facie discrimination had been established. The matter was remitted to 
the Tribunal to consider whether the Appellants could establish a bona fide and 
reasonable justification for the prima facie discrimination.

The appeal was allowed. The Court of Appeal applied a correctness standard 
of review to the issue of the correct test for the establishment of a prima 

facie case of discrimination. The question of whether facts were established that 
meet that legal test was a determination entitled to deference. The reviewing 
judge sought to draw a marked distinction between “a connection or link” 
and something being “a factor”. These are not significantly different concepts, 
and in any event the Tribunal specifically used the word “factor” in explaining 
what it meant by “connection or link”. It said that it was not necessary that the 
protected grounds be the sole factor in the adverse treatment, provided they are 
at least a factor. The Tribunal followed well-established case law in requiring a 
connection or link between the adverse treatment and a prohibited ground of 
discrimination. The judge also suggested that using the language of “connection 
or link” imported a requirement of intentionality into the statute. There was no 
basis for such an interpretation of those words. The judge also erred in failing 
to appreciate the limited nature of the dispute before the Tribunal. Some of the 
judge’s comments about the “social context” of the case appeared to address the 
validity or enforceability of the Safe Streets Act or the Trespass Act, which were 
not being challenged. In this case, it was established that the actions of the 
Downtown Ambassadors had an adverse impact on the street homeless, and that 
certain groups protected under the Code are overrepresented among the street 

Vancouver Area Network of Drug Users v. Downtown Vancouver Business 
Improvement Association, (cont.) 

APPELLATE DECISION
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Vancouver Area Network of Drug Users v. Downtown Vancouver Business 
Improvement Association, (cont.) 

homeless population. However, in the absence of evidence or any articulated 
theory as to why this overrepresentation occurred, the Tribunal found the 
statistical correlations to be insufficient to demonstrate that the prohibited 
grounds of discrimination were “a factor” for the purposes of establishing 
a prima facie discrimination. The Tribunal did not act unreasonably in its 
assessment of the evidence and in finding the link to be unproven.
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 COUNSEL COMMENTS

Counsel Comments provided by  

Gabrielle Scorer, Counsel for the City of Vancouver

“In human rights complaints it 
is often the third part of the 
prima facie test 

for discrimination which is 
the most difficult to prove.  
The evidence required to 
demonstrate the complainant 
is a member of a protected 
group and has experienced 
adverse treatment is usually 
clear and available.  The 
same cannot always be said 
about the evidence required to show 
there is a connection, link or nexus 
between the protected characteristic 
and the adverse treatment, or that the 
protected characteristic was a factor in 
the adverse treatment experienced by the 
complainant.1  

1  The BC Court of Appeal noted that courts have 
recognized the “equivalency” of such words as “connec-
tion”, “factor”, “nexus”, and “link” in describing the as-
sociation that must exist between adverse treatment and 
prohibited grounds of discrimination. (at para 62)  

Vancouver Area Network of Drug Users v. Downtown 
Vancouver Business Improvement Association,  
2018 BCCA 132

The challenge may be even greater in 
a representative complaint of systemic 

discrimination.  In this case, 
VANDU (the “Complainant”) 
brought a complaint before the 
BC Human Rights Tribunal 
on behalf of a class of persons 
referred to as “street homeless.”2  
Although homelessness is not 
itself a characteristic protected 
by the BC Human Rights 
Code, the Tribunal accepted 

that because certain groups protected by 
section 8 of the Code are over-represented 
in the street homeless population (in 
particular, people with disabilities and 
Aboriginal persons) the members of the 
class were protected by section 8 of the 

2  The class was described by VANDU as “Individu-
als who are, or appear to be, street homeless and/or drug 
addicted and engage in rough sleeping, sitting or lying down 
in public spaces, panhandling, vending, begging, or binning, 
or other behaviours related to those personal circumstances, 
within the geographical jurisdiction of the [Downtown Van-
couver Business Improvement Association].”

Gabrielle Scorer
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 COUNSEL COMMENTS

Vancouver Area Network of Drug Users v. Downtown 
Vancouver Business Improvement Association, (cont.)

Code.  The Tribunal also accepted that members of the class experienced adverse 
treatment.

However the Tribunal was not satisfied that the evidence adduced by the 
Complainant was sufficient to establish a connection between the protected 
characteristics of the class and the adverse treatment experienced by members of the 
class.  While the reviewing judge determined the Tribunal had erred in reaching this 
conclusion,3 the BC Court of Appeal disagreed.  

The Complainant relied primarily on expert and statistical evidence to prove the 
nexus. The expert evidence was designed to demonstrate the differential impact of 
the adverse treatment on Indigenous street homeless people.  While the reviewing 
judge concluded that the Tribunal had undervalued the expert’s evidence, the Court 
of Appeal found that it was for the Tribunal, not the reviewing judge, to determine 
what weight to place on the expert evidence.  After reviewing the expert’s evidence, 
the Tribunal was not prepared to accept the expert’s theories “in the absence of 
concrete evidentiary support”. 

The Complainant’s statistical information showed that Aboriginal persons and 
persons with disabilities were disproportionately represented in the street homeless 
population.  The Court of Appeal remarked on the role of statistics in establishing 
a claim for systemic discrimination, noting that statistical evidence is circumstantial 
evidence which may assist in establishing that the connection between adverse 
treatment and a prohibited ground of discrimination is present.  The Court went on 
to say that statistical evidence may establish a correlation, but that a correlation is 
not, itself, a link.   Additional evidence may be necessary to explain the connection 

3  The reviewing judge found the Tribunal made more than one error.  This article refers only to the conclusion that 
the Tribunal erred in finding the evidence insufficient to establish that the protected characteristics of the class were a fac-
tor in the adverse treatment experienced by members of the class.



May 2018

604.879.4280  |  info@onpointlaw.com

PB

15

 COUNSEL COMMENTS

Vancouver Area Network of Drug Users v. Downtown 
Vancouver Business Improvement Association, (cont.)

which permits a factual inference that membership in a protected group was a factor 
in discrimination.  The Tribunal found this explanation missing in the Complainant’s 
case.

The Court of Appeal summarized the deficiency in the Complainant’s evidence as 
follows: 
 

“…the complainant did not seek to provide an explanation of the 
connection between street homelessness and Aboriginal background or 
between physical and mental disabilities and homelessness.  Rather, it 
simply relied on statistical evidence to show that Aboriginal people and 
those with disabilities were more prevalent among the street homeless than 
in the general population.” (at para 100)

At the end of its decision the Tribunal commented on the challenge faced by the 
Complainant in making its case, saying that its task was “an extremely sensitive 
and challenging one” however the evidence was “simply not sufficient to establish 
discrimination.” ”
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Elsner v. British Columbia (Police Complaint Commissioner), 2018 
BCCA 147
Areas of Law:  Administrative Tribunals; Police Complaint Commissioner; External Investigation

~The Police Act permits the Police Complaint Commissioner to order an external investigation into matters 
that have already been the subject of an internal discipline proceeding~

The Appellant Police Complaint Commissioner made an order for external 
investigation pursuant to s. 93 of Division 3 of Part XI of the Police Act 

into the conduct of the Chief Constable of the Victoria Police Department, 
the Respondent Frank Elsner. He was alleged to have engaged in flirtatious 
communications via Twitter with a police officer who was not under his 
command (“Officer A”) but who was the spouse of another officer who was 
under his command (“Officer B”). The Respondents Helps and Desjardins 
are the mayors of Victoria and Esquimalt respectively, and co-chairs of the 
combined Victoria and Esquimalt Police Board. The Appellant agreed to their 
position that the matter was one for internal investigation rather than a public 
trust investigation, subject to certain conditions. This included a condition 
that the Mayors would obtain Officer B’s informed views as to whether he 
wished to initiate a complaint or request a public trust investigation. The 
Mayors informed Officer B that there was evidence the Chief Constable was 
having a relationship with Officer A, but did not reveal the Twitter messages. 
Officer B spoke to his wife and the Chief Constable and said that he did not 
want any investigation at all. The Mayors advised the Appellant that Officer B 
did not want the matter to be one of public trust. They then began an internal 
investigation under Division 6 of Part XI of the Police Act. The Mayors also 
held an emergency telephone meeting of the Police Board and informed them 
of the allegations and the investigation. The independent investigator in the 
internal disciple process provided a preliminary report to the Mayors. She had 
interviewed Officer B, who indicated that he understood from Officer A and 
the Chief Constable that no inappropriate communication or contact of any 
sort had taken place between them. The investigator concluded that Officer B 
was not fully informed of what had occurred. The Mayors found that a written 
letter of reprimand on the Chief Constable’s personnel file was an appropriate 
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Elsner v. British Columbia (Police Complaint Commissioner), (cont.) 

APPELLATE DECISION

The appeal was allowed. The Appellant alleged that the chambers judge 
erred in applying the wrong standard of review to the s. 93 decision, and 

in incorrectly applying the administrative law abuse of process principles. The 
standard of review was reasonableness, and s. 93 could be reasonably interpreted 
to allow the Appellant to independently order an external investigation whenever 
he received information about conduct which, if substantiated, would constitute 
a disciplinary breach of trust. The Court of Appeal noted that the role of the 
Appellant under the Police Act is different from that of most administrative 
tribunals, because he does not adjudicate but rather acts as a gatekeeper in 
ensuring civilian oversight of police complaints. Still, the Court saw no reason to 

censure. The Appellant then requested all records relating to the investigation 
and a copy of the reprimand letter. The Chief Constable then made a statement 
to the media in which he stated he had assured Officer B there had been no 
inappropriate relationship. The same week the Victoria City Police Union issued 
a public statement to the effect that it had no confidence in him. The Union 
requested an independent public trust investigation. The Appellant then ordered 
two external investigations under s. 93 of the Act. He took the position that the 
conditions sought for an internal discipline process were not met. The Chief 
Constable sought judicial review of the Appellant’s decision. The chambers 
judge found that the issue was whether under the Act it was within the scope of 
the Appellant’s authority to issue the order for external investigation following 
the completed internal discipline process. It was not the way in which the 
Appellant undertook the investigation, but whether he had authority in the first 
place to issue the order. The judge therefore considered the question one of true 
jurisdiction and reviewable on a standard of correctness, and concluded that the 
Appellant had no remaining jurisdiction to order an external investigation. The 
chambers judge also applied administrative law abuse of process principles to 
quash certain of the allegations in the Appellant’s order.
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Elsner v. British Columbia (Police Complaint Commissioner), (cont.) 

depart from the general presumption that a tribunal’s interpretation of its home 
statute is to be reviewed on a standard of reasonableness. The circumstances and 
the plain wording of s. 93 supported the Appellant’s interpretation of the Act as 
permitting him to order an external investigation into matters that had already 
been the subject of an internal discipline proceeding. The Court also allowed the 
appeal on abuse of process. In obiter, the Court remarked with respect that the 
Appellant might reconsider whether it was still in the public interest to spend 
public funds on investigating a short-lived and consensual flirtation involving a 
chief constable who was no longer with the police force.
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Hunt v. The Owners, Strata Plan LMS 2556, 2018 BCCA 159
Areas of Law:  Strata Property; Arbitration; Ex parte Communications; Reasonable Apprehension of Bias

~Where a party to an arbitration is self-represented, lawyers acting as opposing counsel and arbitrators 
may have collegial professional relationships with one another, but they must remain especially vigilant to 
maintain appropriate professional distance~

The Appellants, Anthony and Brenda Hunt, are a married couple in their 
eighties. They own a residential unit in a strata building. In 2013, a Mr. 

Pinette purchased the unit above theirs and began renovating it. In January 
2014, the Appellants received a letter from the property management company 
indicating that the strata council had met and approved the installation of an 
HVAC system in Pinette’s unit. They opposed its installation. At some point 
later on, the Appellants were informed that the letter was in error and there 
was no present application for approval to install such a system. The Appellants 
initiated arbitration proceedings against the Respondent, the Owners, Strata 
Plan LMS 2556, on April 8, 2014. The Appellants nominated one lawyer to 
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Hunt v. The Owners, Strata Plan LMS 2556, (cont.) 

act as arbitrator, and the Respondent 
nominated another. The two 
arbitrators were then required under 
s. 179(6) of the Strata Property Act to 
name a third person either as the sole 
arbitrator or as a third arbitrator to act 
with them and chair the panel. The 
Appellants expressed preference for 
a single arbitrator. The Respondent’s 

lawyer, Mr. Williams, wrote to the 
parties and the arbitrators on May 
26, 2014 reminding them of s. 179. 
His letter expressed no preference on 
the part of the Respondent. He then 
sent an ex parte communication to the 
arbitrator the Appellants preferred, 
Mr. Borowicz, two days later, and 
said that the Respondent strongly 
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preferred a three-member arbitration panel. Borowicz then made the decision 
along with the Appellants’ preferred arbitrator, Ms. McCormack, to appoint a 
third arbitrator, a Mr. Sanderson, QC. On August 19 and 21, 2014, following 
a case management conference, Williams had ex parte communications with 
both McCormack and Sanderson about the possibility of mediation. Then on 
September 15, 2014, Williams and Borowicz had a private phone call in which 
they discussed mediation and whether it was premature for the arbitrators to 
advise the parties of the possibility of a mediated settlement, as provided for 
under s. 181 of the Act. The arbitrators did not raise the possibility of mediation 
with the Appellants, who were unrepresented. After a four-day hearing, the 
panel refused the orders sought by the Appellants. The panel also ordered costs 
including special costs in the amount of $106,008. The panel emphasized that 
the Appellants had proceeded with arbitration despite knowing there was no 
present application for installation of an HVAC unit. The panel also found the 
Appellants had shown resentment and disrespect toward the strata community 
and council. In the course of seeking leave to appeal the special costs award, the 
Appellants obtained Williams’ file and discovered the ex parte communications. 

Hunt v. The Owners, Strata Plan LMS 2556, (cont.) 
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Hunt v. The Owners, Strata Plan LMS 2556, (cont.) 

The appeal was allowed. There was no collateral attack, as the grounds 
raised on judicial review were different than the grounds raised before the 

arbitrators and on the application for leave to appeal. The evidence on which 
the application for judicial review was based also had not been disclosed and 
could not have been discovered by the Appellants until after the leave to appeal 
application was dismissed. The closer the function of an administrative board 
is to the judicial function of adjudicating a dispute, the more decision-makers 
themselves are expected to comply closely with the standards expected of judges. 
In the context of this case, the arbitrators were expected to play a role similar 
to that of a judge, by considering the evidence and issues independently and 
free from actual or apprehended bias. An informed person, viewing the matter 
realistically and practically, would consider the impartiality of the arbitrators in 
this case to have been compromised in light of the ex parte communications. The 
Respondent’s assumption that Borowicz, as “its” nominee, could have private 
communications with its lawyer ran contrary to the expected impartiality of 
arbitrators. Furthermore, the arbitrators were comfortable discussing mediation 
with counsel for the Respondent, and discussing the Respondent’s opinion 
about a mediation proposal, without raising the notion of mediation with the 
Appellants despite the statutory requirement to do so. There was a reasonable 
apprehension of bias. In many strata disputes, some parties are self-represented. 
Lawyers involved either as counsel or as arbitrators are usually earning significant 
fees for their roles and may have collegial professional relationships with one 
another. In such a context they must remain especially vigilant to maintain 
appropriate professional distance.

APPELLATE DECISION

On judicial review, a chambers judge found no prejudice to the Appellants in 
the panel’s failure to advise them of the mediation option. The judge also found 
the arbitrators’ decisions to have been “correct”. He did not specifically address 
the merits of the Appellants’ argument based on reasonable apprehension of bias. 
He also implied that the judicial review application was a collateral attack on the 
costs award.
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Tresoro Mining Corporation v. Mercer Gold Corp. (B.C.), 2018 BCCA 
160
Areas of Law:  Procedure; Arbitration; Termination; Final Awards; Natural Resources

~The termination of arbitration proceedings does not constitute a final order in litigation related to the 
arbitration but involving defendants not party to the arbitration~

The Appellant, Mercer Gold Corp. (BC), secured an option agreement with 
Comunidad Minera Guayabales to acquire a 100% interest in a Colombian 

property for gold exploration and development. The Appellant then entered 
into a secondary option agreement with the Respondent, Tresoro Mining 
Corporation, which gave the Respondent the right to acquire 100% of the 
Appellant’s interest in the Comunidad agreement on certain conditions. Only 
two of the five conditions were met. The secondary agreement contained an 
arbitration clause. A dispute arose, and the Appellant served the Respondent with 
a notice of default. This led the Respondent to initiate arbitration proceedings 
and file a notice of civil claim. The Appellant filed a counterclaim in which it 
added a Mr. Pierce and several personal defendants who were not parties to the 
secondary agreement. The counterclaim alleged that the Respondent acted under 
the individual defendants’ direction to engage in conspiracy, non-disclosure, 
passing off, slander of title, and fraudulent or negligent misrepresentations. 
The Respondent applied for a stay of the amended counterclaim pending the 
resolution by arbitration of some outstanding issues. This application was granted 
on December 5, 2011. The same judge struck some portions of the counterclaim 
in a separate decision. In January 2012, the arbitration tribunal directed the 
parties to each deposit $35,000 as a partial advance against the costs of the 
arbitration. On March 2, 2012, the tribunal issued a “Partial Final Award” with 
respect to several “technical issues”. It also noted that the Appellant had failed to 
pay its share of the arbitration fees and reiterated that the fees had to be posted by 
no later than 14 days from the Partial Final Award. The Appellant did not comply 
with that direction. On October 4, 2012, the tribunal suspended its proceedings. 
On July 30, 2013, a Supreme Court Justice granted the Appellant a declaration 
that it was entitled immediately to terminate the secondary agreement. She 
added that she declined to grant a declaration that all of the Respondent’s 
rights, interests and entitlements in and to the secondary agreement had been 
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Tresoro Mining Corporation v. Mercer Gold Corp. (B.C.), (cont.) 

extinguished. She took the view that given the numerous, complex and contested 
allegations of wrongful conduct made by both sides, these matters could not 
be appropriately determined on a summary trial. On September 13, 2013, a 
third Supreme Court Justice awarded the Appellant damages of $405,821.50 
for the payments the Respondent failed to make under the secondary agreement 
before it was terminated. On August 18, 2014, the arbitration tribunal indicated 
that it would terminate the arbitration if the Appellant did not post its share 
of the arbitration fees by September 15, 2014. The Appellant did not comply 
and on October 24, 2014, the tribunal issued a termination order. In 2017, 
the Appellant applied to vary the December 5, 2011 order by deleting the 
portion which stayed the amended counterclaim pending the conclusion of the 
arbitration proceedings. The judge dismissed the application on the basis that, 
inter alia, the termination order was a final award under the Arbitration Act, 
which dismissed the substantive issues raised in the amended counterclaim for 
want of prosecution.

The appeal was allowed. The Appellant submitted that the chambers judge 
erred by characterizing the termination order as a final award, by finding 

the individual defendants who were not parties to the arbitration could receive 
the benefit of a stay order, and by finding that the judge who ordered the stay 
intended for all issues in the counterclaim to be determined by the arbitration 
tribunal. The Court of Appeal found that the termination of the arbitration 
proceedings was not a final award as it was not a dismissal of the Appellant’s 
counterclaims against the personal defendants on their merits. Because of 
this, the doctrine of collateral attack also did not apply to the Appellant’s 
application to rescind the stay order. To the extent that the judge who granted 
the December 2011 stay intended all of the issues in the amended counterclaim 
to be determined by arbitration, he erred. It was open for the chambers judge to 
find that the Appellant had deliberately failed to pay the arbitration fees in order 

APPELLATE DECISION
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Tresoro Mining Corporation v. Mercer Gold Corp. (B.C.), (cont.) 

to circumvent the arbitration process. However, it was not open to the judge to 
give the defendants who were not parties to the secondary agreement the benefit 
of the arbitration clause and a permanent stay order of the outstanding claims 
against them, when the arbitration tribunal could not have granted them any 
remedies as they were non-parties to the agreement. The application to lift the 
December 2011 stay order was granted.
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